United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






United States Court of Appeals for the 
District of Columbia 

APRIL TERM, 1938. 00 4 


JOHN W. THOMPSON, APPELLANT, 


JOHN LEWIS SMITH, EXECUTOR. 
















United States Court of Appeals for the 
District of Columbia 

APRIL TERM, 1938. 

No. 7206 


JOHN W. THOMPSON, APPELLANT, 

VS. 

JOHN LEWIS SMITH, EXECUTOR. 


APPEAL, FROM THE DISTRICT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF COLUMBIA. 


INDEX NO. 7206. 

Original Print 


Last Will and Testament of Wena deBruler Thompson. 1 1 

Petition for Probate and Letters Testamentary. 5 5 

Order for Probate . 8 7 

Memorandum: Undertaking of John Lewis Smith, Executor.. 9 8 

Letters Testamentary . 10 7 

Petition for Caveat . 11 9 

Answer to Petition for Caveat . 14 10 

Order Framing Issues . 16 12 

Memorandum: Notice of Trial of Issues . 17 13 

Order of Publication . 18 13 

Affidavit of Mailing . 19 13 

Order Appointing Guardian ad litem . 20 13 

Alligning Parties . 23 15 

Memorandum: Jury Summoned to try Issues Framed. 24 15 

Eighth Minute Entry—Verdict Sustaining Will . 25 16 

Order Sustaining Will. 27 16 

Memorandum: Receipt of Register of Wills for $50. costs .... 28 17 

Assignment of Errors . 29 17 


8—3351 





















ii 


INDEX CONTINUED. 


Designation of Record . 

Certificate of Register of Wills. 

Bill of Exceptions . 

Testimony of Thomas II. Patterson. 

George H. Lamar. 

John W. Thompson . 

Fannie Monroe Washington . 
Dr. Gregg Curtis Birdsall .... 

Mary Carter . 

John W. Thompson . 

•Tames F. Reilly. 

William Rea . 

George H. Lamar . 

Charles Ashmead Fuller. 

Rose deBrueler . 

George R. deBrueler. 

Rose deBrueler Thompson ... 
Doris Wagner Thompson .... 

Dr. John E. Lind . 

Dr. John M. Ladd . 

Lewis G. Jackson. 

Jerrold B. Ullman . 

John W. Thompson, Jr. 

Elizabeth Noyes Hempstone . 

Charles A. Camalier. 

Susan F. Miller . 

George W. Davis . 

Samuel D. Hecht . 

William Herbert Plummer ... 

Curran J. deBrueler . 

William Maurice Hoffman, Jr. 

Phillip F. Taylor . 

George C. Warner, Jr. 

Minnie A. Doll . 

George A. Roberts . 

Edward Owen O'Hare . 

May R. Clark . 

Donald D. Thompson . 

Dr. Gregg C. Birdsall . 

John Lewis Smith .. 

Medora A. Stouffer . 

Dr. Louis Storrow Greene ... 
Dr. Ernest F. Sappington ... 

Caveator’s Instructions Submitted . 

Caveatee’s Instruction's Submitted . 

Charge of Court to Jury. 


Original 

Print 

30 

18 

33 

20 

34 

21 

35 

21 

35 

22 

37 

23 

41 

27 

43 

29 

4G 

31 

47 

32 

47 

32 

47 

33 

48 

33 

48 

33 

40 

34 

49 

34 

50 

35 

51 

36 

52 

37 

52 

37 

59 

43 

60 

44 

61 

45 

62 

45 

62 

46 

63 

46 

63 

47 

63 

47 

64 

47 

64 

48 

65 

48 

65 

49 

66 

49 

67 

50 

67 

50 

67 

51 

68 

51 

68 

51 

69 

52 

71 

54 

72 

55 

73 

56 

74 

57 

75 

58 

76 

58 

79 

61 

















































United States Court of Appeals for the 
District of Columbia 


1 Filed Dec 4—1936 Theodore Cogswell, Register 

of Wills, D. C. Clerk of Probate Court 

Last Will and Testament of Wena de Bruler Thompson 

I, Wena de Bruler Thompson, of the city of Washington, 
District of Columbia, being of sound and disposing mind 
and memory, do hereby make, publish and declare this to 
be my Last Will and Testament, hereby revoking and an¬ 
nulling any and all former wills by me at any time hereto¬ 
fore made. 

FIRST: I direct that all my just debts and funeral ex¬ 
penses be paid as soon after my death as practicable. 

SECOND: I give and bequeath unto my son John W. 
Thompson one dozen pink dessert plates with dessert cups 
and saucers to match; and one dozen “Spode” dinner 
plates with narrow border of gold with white dots; and 
two marble lamps. 

THIRD: I give and bequeath to my son Ross deBruler 
Thompson one dozen “Crown Derby” dinner plates and 
one dozen salad plates to match; and two of my pictures 
which he admires, namely, “A Flower Garden” by Grace 
Atwater and “Ship Picture” by John A. Cook; and also 
my “Kirmansha” rug. 

FOURTH: I give and bequeath to my son Donald D. 
Thompson one dozen “CRown Derby” plates with border 
of blue and red, and one dozen dinner plates with salad 
plates to match with wide gold border; and my blue Chinese 
rug; and my hall clock; and my water glasses and wine 
glasses with silver border and marked with the initials 
“W. D. T.”; and all of the furniture belonging to me which 
at the time of my death shall be in storage in my name at 
the Fidelity Storage Company of Washington, D. C.. It is 
my wish that none of the above-mentioned articles shall go 
to Helen Plummer Thompson, either in case of divorce or 
upon the death of my son Donald D. Thompson. 
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FIFTH: I give and bequeath my “Limoges” soup plates 
and the old family table in my living room to any one of 
my said three sons who wishes to have them. 

2 SIXTH: The remainder of my furniture and 

china I give and bequeath to my three sons, John W. 
Thompson, Boss de B ruler Thompson and Donald D. 
Thompson, to be divided among them in accordance with 
what is considered a fair distribution by a representative 
from the office of Mr. John Lewis Smith. There is to be 
no drawing of cards for anything in my house. 

SEVENTH: I give and bequeath my silver table service 
consisting of knives, forks and spoons, unto my niece Su- 
zette Dunlevy of Evansville, Indiana, and my sister-in-law 
Rose M. de Bruler, to be divided between them share and 
share alike. 

EIGHTH: I give and bequeath to my granddaughter 
Elizabeth Ross Thompson my pearl necklace in apprecia¬ 
tion of the great affection and consideration she has always 
shown me. 

NINTH: I give and bequeath to my granddaughter Mary 
Dora Thompson my diamond ring, which is composed en¬ 
tirely of diamonds, the center stone being larger than the 
others. 

TENTH: I give and bequeath my books to my nephew 
Curran de Bruler. 

ELEVENTH: I give and bequeath to my friend Hester 
Lanning a silver bureau set which was given to me as a 
wedding present. 

TWELFTH: I give and bequeath to my friend Louise 
Lowell Cooper of New York City a small circle of dia¬ 
monds. 

THIRTEENTH: I give and bequeath to my niece Su- 
zette Dunlevy of Evansville, Indiana, my large circle of 
diamonds, which is to be turned over to her in accordance 
with the provisions of my mother’s will. 

FOURTEENTH: I give and bequeath to Doris Wagner 
Thompson my pink quartz lamp. 

FIFTEENTH: I give, devise and bequeath unto my son 
Donald D. Thompson my entire interest in certain lands 
and tenements known and distinguished upon a plat of a 
subdivision by Thompson and White, recorded in Liber 
H. D. C., folio 88, of the Records of the Office of the Sur- 
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veyor of said District, as lots numbered Fifty-one (51), 
Fifty-two (52), and the western seventeen feet seven inches 
(17 ft. 7 in.) by the full depth of lots numbered Fifty 
3 (50) and Fifty-three (53), in square numbered Two 

Hundred Eighteen (218), the whole property, ac¬ 
cording to said plat, having a frontage of sixty-seven feet 
seven inches (67 ft. 7 in.) on the north side of north I Street 
and a depth of one hundred forty-two feet seven inches 
(142 ft. 7 in.) to a thirty (30) foot wide public alley, with 
all the buildings and improvements thereon, consisting of 
premises numbered 1419 I Street, N. W., Washington, D. 

C. ; and 1 further give, devise and bequeath unto my said 
son Donald D. Thompson my entire interest in and to a 
certain trust bearing date the 8th day of March, 1935, on 
the said premises commonly known as 1419 I Street, N. W., 
Washington, D. C, of which said trust George H. Lamar, 
Esquire, is Trustee. 

SIXTEENTH: I further give, devise and bequeath unto 
my son Donald I). Thompson that portion of my right, title 
and interest in and to a certain trust estate, consisting of 
real estate in the District of Columbia known as “Massa¬ 
chusetts Avenue Park”, of which George H. Lamar, Es¬ 
quire, is Trustee, as will give my son Donald D. Thompson 
an amount equal to the share held by each of my two sons 
Ross de Bruler Thompson and John W. Thompson. When 
this has been done, in the event that there shall be a sur¬ 
plus remaining of my share in the said trust estate, I give, 
devise and bequeath unto each of my grandsons, John W. 
Thompson, Junior, and Ross De Bruler Thompson, Junior, 
out of the said surplus, the sum of Two Thousand Five 
Hundred ($2,500.00) Dollars each. And if when this has 
been done a surplus remains, in that event I give, devise 
and bequeath the said surplus unto my three sons, Donald 

D. Thompson, Ross De Bruler Thompson and John W. 
Thompson, to be divided among them share and share 
alike. 

SEVENTEENTH: All of the rest, residue and remain¬ 
der of my property, whether real, personal or mixed, of 
whatever character and wheresoever situate of which I may 
die seized or possessed, or which I may own or have any 
interest in at the time of my death, I give, devise and be¬ 
queath absolutely and in fee simple to my three sons, John 
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W. Thompson, Ross De Bruler Thompson and Don- 
4 aid D. Thompson, share and share alike. 

EIGHTEENTH: I hereby make it a condition 
precedent to the vesting of title in any of my said sons to 
any and all devises and bequests made to them herein that 
none of them shall attempt in any manner to contest this 
my last Will and Testament. 

NINTEENTH: I hereby nominate, constitute and ap¬ 
point John Lewis Smith, of the city of Washington, District 
of Columbia, Executor of this my last Will and Testament, 
and request that he be not required to give bond. 

In Witness Whereof, I have hereunto subscribed my 
name and affixed my seal at Washington, in the District 
of Columbia, to this my last Will and Testament, contained 
in four (4) typewritten sheets of paper, upon each of the 
foregoing of which I have also subscribed my name for 
better identification, this 13 day of December, A. D. 1935. 

WEN A D. THOMPSON (Seal) 

The foregoing instrument was, at the place and date 
thereof, subscribed, sealed, published and declared by 
Wena de Bruler Thompson as and for her last Will and 
Testament, in our presence, and in the presence of each of 
us, who, at her request, and in her presence and in the pres¬ 
ence of one another, hereunto subscribe our names as at¬ 
testing witnesses thereto this 13th dav of December, A. D. 

1935. 

NAME 

LEWIS G. JACKSON 

JERROLD B. ULLMAN 

ADDRESS 

724 Ingraham St. N. W. Wash. 

D. C. 

729 15th St. N. W. Wash. D. C. 

(Endorsement: Last Will and Testament of Wena de 
Bruler Thompson, dated December 13, 1935. Filed Dec. 4, 

1936. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court. Admitted to Probate and record, Dec. 
30, 1936.) 
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5 Endorsed: Filed Dec 11 1936 Theodore Cogs¬ 

well, Register of Wills, D. C. Clerk of Probate 

Court 

In the District Court of the United States for the District 

of Columbia 

Holding a Probate Court 
Administration No. 50939 

In Re: 

Estate of Wena D. Thompson, Deceased. 

Petition for Probate and Letters Testamentary 

The petition of Donald D. Thompson respectfully shows 
to this Honorable Court as follows: 

1. That he is a citizen of the United States and a resi¬ 
dent of the District of Columbia, and files this petition as 
a son and one of the heirs and next of kin of the decedent. 

2. That Wena D. Thompson, late a citizen of the United 
States and a resident of the District of Columbia, departed 
this life in the District of Columbia, testate, on or about 
the First day of December, A. D. 1936, leaving as her sur¬ 
vivors the following named persons, who are her only heirs 
at law and next of kin and whose names, residences and 
relationships are as follows: John W. Thompson, son, 2601 
31st Street, Northwest, Washington, D. C.; Ross DeB. 
Thompson, son, 4326 Forest Lane, Northwest, Washington, 
D. C.; and Donald D. Thompson, son, 3000 Connecticut 
Avenue, Northwest, Washington, D. C., all being of full 
age. 

3. That the decedent at the time of her death was seized 
and possessed of the following real estate in the City of 
Washington, District of Columbia, to wit: Lot 26 in Square 
2124, improved by a brick dwelling known as 2600 31st 
Street, Northwest, assessed at $52,189.00 and which is now 
rented for the sum of approximately $261.00 per month and 
is subject to a first trust in the sum of approximately $50,- 
000.00 plus accrued interest; an undivided one-fourth (*4) 
interest in a certain trust estate of which George H. Lamar, 
Esquire, is Trustee, consisting of Lot 803 (being a part of 
two lots) in Square 218, unimproved, Lot 51 in Square 218, 
improved, and Lot 52 in Square 218, unimproved, amount- 
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ing to approximately $42,000.00; and certain property at 
Henderson Harbor, State of New York, not assessed, 
valued at approximately $6,000.00. 

4. That decedent left personal property valued at about 
$16,000.00, as follows: $1.75, cash on hand in National Met¬ 
ropolitan Bank; jewelry and personal effects, in- 

6 eluding household furniture, in value approximately 
$6,000.00; an undivided three-tenths (3/10) interest 
in the Massachusetts Avenue Park Syndicate, a liquidating 
trust of which George H. Lamar, Esquire, is Trustee, and a 
further one-third (1/3) of an undivided three-tenths (3/10) 
interest in the same, the value of which is uncertain and not 
known to your petitioner; and debts due deceased of the 
estimated value of $10,000.00. 

5. That decedent left a last will and testament bearing 
date on the 13th day of December, A. D. 1935, which has 
been filed with the Register of Wills in the District of Co¬ 
lumbia for probate and record. 

6. That decedent so far as your petitioner after diligent 
inquiry has been able to learn, left debts, including ex¬ 
penses incident to her last illness and funeral expenses, 
amounting to about $62,000.00, including the first trust on 
premises 2600 31st Street, Northwest, as set forth in Para¬ 
graph 3. of this petition., and including a loan of about 
$8500. fully secured by collateral. 

7. That John Lewis Smith, of Washington, District of 
Columbia, is named by the decedent in her said will as the 
Executor thereof, and your petitioner believes that the said 
John Lewis Smith is entitled to letters testamentary on 
said estate. 

8. That the other adult heirs at law and next of kin of 
said testator have signed a waiver consenting to the pro¬ 
bate of said will and the issuance of letters testamentary to 
the said John Lewis Smith. 

Wherefore, the premises considered, vour petitioner re¬ 
spectfully prays: 

1. That the said will, dated December 13th, 1935, be ad¬ 
mitted to probate and record as a will of real and personal 
estate, as the last will and testament of Wena D. Thomp¬ 
son, deceased. 

2. That letters testamentary be granted unto John Lewis 
Smith, named as Executor in the said will. 
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3. For such other and further relief as the nature of the 
case may require and to the Court may seem just and 
proper. 

DONALD D. THOMPSON 

JOHN LEWIS SMITH 
JERROLD B. ULLMAN 

729 15th Street, N. W. 

Attorneys for Petitioner. 

7 District ok Columbia, : 

Donald D. Thompson, being first duly sworn on oath de¬ 
poses and says that he has read the foregoing petition by 
him subscribed and knows the contents thereof; that the 
statements of facts therein made as upon personal knowl¬ 
edge are true, and those stated as upon information and be¬ 
lief he believes to be true. 

DONALD D. THOMPSON 

Subscribed and sworn to before me this 10th day of De¬ 
cember, A. D. 1936. 

ALFRED L. BENNETT 

(Seal) Notary Public D. C. 

(Endorsement: Petition for probate and Letters Testa¬ 
mentary. Filed Dec. 11, 1936. Theodore Cogswell, Regi¬ 
ster of Wills, D. C., Clerk of Probate Court). 

S Order for Probate 

Upon consideration of the petition of Donald D. Thomp¬ 
son filed herein the 11th day of December, A. D. 1936, and 
it appearing to the satisfaction of the Court that all of the 
heirs at law and next of kin have been served with process 
or have consented to the probate of the will, and that the 
last will and testament of Wena D. Thompson, deceased, 
dated the 13th day of December, A. D. 1935, has been duly 
proved by the oaths of the subscribing witnesses thereto, 
and no objection to the probate of said will having been 
filed, it is by the Court this 30th day of December, 1936, 

Adjudged, Ordered and Decreed, That the said will be 
and the same hereby is admitted to probate and record as 
a will of both real and personal property and that letters 
testamentary do issue to John Lewis Smith, the Executor 
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named therein, upon his giving an undertaking in the pen¬ 
alty of $5,000.00, conditioned for the faithful performance 
of the trust in him reposed. 

JESSE C ADKINS 
Justice. 

(Endorsement: Order for Probate. Filed Dec. 30, 19.36. 
Theodore Cogswell, Register of Wills, D C., Clerk of Pro¬ 
bate Court.) 

9 Memorandum: Undertaking of John Lewis 
Smith, Executor, ($5,000.00), filed January 4, 1937. 

Approved January 5, 1937. 

10 Endorsed: Files of the Probate Court Only. 

District of Columbia 
To wit: 

The United States of America 
To all persons to whom these presents shall come, 

Greeting: 

Know ye, that the Last Will and Testament of Wcna D. 
Thompson late of the District of Columbia, deceased, hath 
in due form of law been exhibited, proved, and recorded in 
the office of the Register of Wills of the District of Colum¬ 
bia, Clerk of the Probate Court, a copy of which is to these 
presents annexed, and administration of all the money, 
goods, chattels, rights and credits of the deceased is hereby 
granted and committed unto John Lewis Smith the execu¬ 
tor by the said will appointed. 

Witness the Honorable Alfred A. Wheat, Chief, Justice 
of said Court, this 5th. day of January, A. D. 1937 

Attest: THEODORE COGSWELL 
Register of Wills for the District of Columbia , 
(Seal) Cleric of the Probate Court. 

Case No. 50,939 

(Endorsement: Letters Testamentary. Issued Jan. 5, 
1937. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court.) 
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11 Petition for Caveat 

The petition of John W. Thompson respectfully repre¬ 
sents to this Honorable Court: 

1. That he is a citizen of the United States and resident 
of the District of Columbia and is one of the sons of Wena 
D. Thompson, deceased. 

2. That he has notice that a certain paper writing bear¬ 
ing date the 13th day of December, 1935, has been filed in 
this Honorable Court as the last will and testament of said 
Wena D. Thompson, deceased, and that said alleged will 
was admitted to probate on the 30th day of December, 1936, 
and on January 5, 1937, letters testamentary were issued 
to John Lewis Smith, who was named as executor therein. 

3. That his interests will be injuriously affected by the 
allowance of said pretended will; that he does hereby con¬ 
test the probate and the validity of said paper writing pur¬ 
porting to be the last will and testament of the said Wena 
D. Thompson, deceased, and for that purpose alleges: 

FIRST. That the said paper writing is not the last will 
and testament of said deceased. 

SECOND. That the said deceased was not, at the time 
of the making and subscribing or of the acknowledging by 
her of the said paper writing, of sound mind and memory 
or in any respect capable of making a will. 

THIRD: That the said paper writing, purporting to be 
such last will and testament, was obtained and the execu¬ 
tion thereof procured by fraud, coercion, deceit, trickery, 
falsehoods, misrepresentations, undue influence and 

12 pretension exercised upon her by one Donald D. 
Thompson, or some other person or persons un¬ 
known to the subscriber. 

FOURTH. That the said paper writing was not freely 
and voluntarily executed or made as decedent’s last will 
and testament by said decedent, but that the subscription 
thereto and publication thereof by her were procured by 
fraud, coercion, deceit, trickery, misrepresentation, false¬ 
hoods, undue influence and pretension, exercised upon her 
by Donald D. Thompson, or some other person or persons 
unknown to the subscriber. 

Wherefore, The Premises Considered, Your petitioner 
prays: 
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1. That process may issue from this Court, requiring the 
parties in interest to answer the exigencies of this petition. 

2. That the order admitting to probate the alleged will 
of Wena D. Thompson, above referred to, be revoked, that 
the letters testamentaiy issued thereunder be revoked, and 
that said alleged will may be refused probate. 

3. That issues may be framed between the caveators and 
caveatees of the will, to be tried by jury, to determine the 
facts of the alleged will. 

4. That a collector or collectors be appointed to take 
charge of the estate of the decedent to serve under bond. 

5. For such other and further relief as to the Court may 
seem just and proper. 

JOHN THOMPSON 
Caveator 

WILLIAM E. LEAHY, 

JAMES F. REILLY, 

Shoreham Building, 

Washington, D. C. 

Attorneys for Caveator. 

District of Columbia, 55: 

John W. Thompson, being first duly sworn, deposes and 
says that he has read the above petition for caveat 

13 by him subscribed and knows the contents thereof, 
and that he verily believe the facts therein stated to 

be true. 

JOHN THOMPSON 

Subscribed and sworn to before me this 27th day of 
March, 1937. 

emily v. McKenzie 

(Seal) Notary Public , D. C. 

(Endorsement: Petition for Caveat. Filed Mar. 27, 
1937. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court). 

14 Answer to Petition for Caveat 

The Answer of John Lewis Smith, named as Executor in 
the last Will and Testament of said Wena D. Thompson, 
deceased, to the Petition for Caveat filed herein in the 
above-entitled cause, represents to this Honorable Court 
as follows: 
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1. He admits the allegations contained in Paragraph 1. 

2. He admits the allegations contained in Paragraph 2. 

3. He denies all of the allegations contained in Para¬ 
graph 3 and avers the facts to be that the said paper 
writing, dated the 13th day of December, 1935, is the last 
will and testament of Wena D. Thompson, deceased; that 
at the time of the execution of the said paper writing, the 
said Wena D. Thompson was of sound and disposing mind 
and memory, capable of executing a valid deed or contract; 
that the said paper writing was not obtained, nor the execu¬ 
tion thereof procured, by fraud, coercion, deceit, trickery, 
falsehoods, misrepresentations, undue influence or preten¬ 
sion exercised upon her by one Donald D. Thompson or by 
any other person or persons; that the said paper writing 
was freely and voluntarily executed and made as decedent’s 
last will and testament by her, and that the subscription 
thereto and publication thereof by her were not in any man¬ 
ner whatsoever procured by either fraud, coercion, deceit, 
trickery, misrepresentation, falsehoods, undue influence or 
pretension exercised upon her by Donald D. Thompson or 
any other person or persons. 

4. He is willing that issues may be framed and tried be¬ 
fore a jury according to law so as to determine the truth of 
the allegations of the caveat. 

JNO. LEWIS SMITH 

ALFRED L. BENNETT 
729 15th Street, N. W. 

Attorney for Executor 

15 District of Columbia, ss : 

John Lewis Smith, being first duly sworn on oath de¬ 
poses and says that he has read the foregoing Answer to 
Petition for Caveat by him subscribed and knows the con¬ 
tents thereof; that the matters therein set forth as facts 
are true, and those alleged as upon information and belief 
he believes to be true. 

JNO. LEWIS SMITH 

Subscribed and sworn to before me this 10th day of 
April, A. D. 1937. 

ELIOT C. LOVETT 
(Seal) Notary Public D. C. 
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Service of copy of above Answer to Petition for Caveat 
acknowledged upon us this 12 day of April, 1937. 

WM E. LEAHY 
By R. E. LYNCH 

Attorneys for Caveator . 

(Endorsement: Answer to Petition for Caveat. Filed 
Apl. 12,1937. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court). 

16 Order Framing Issues 

Upon consideration of the caveat of John AY. Thompson 
filed herein against a certain paper writing dated Decem¬ 
ber 13th, 1935, purporting to be the last will and testament 
of Wena I). Thompson, deceased and the answer of John 
Lewis Smith filed thereto, it is this 16th day of April 1937, 

Ordered, that the following issues be and they are hereby 
framed to be tried before a jurv on the 15th dav of June, 
1937: 

1. Was the paper writing filed in this court dated De¬ 
cember 13th, 1935, the last will and testament of Wena D. 
Thompson, deceased ? Yes. 

2. Was the said Wena D. Thompson at the time of the 
making and subscribing or the acknowledgment by her of 
the said paper writing of sound and disposing mind and 
capable of executing a valid will? Yes. 

3. Was the said paper writing, dated December 13th, 
1935 purporting to be the last will and testament of Wena 
D. Thompson, deceased, obtained or the execution thereof 
procured by the fraud, coercion, deceit, trickery, falsehood, 
misrepresentations, undue influence and pretensions of 
Donald D. Thompson or some other person or persons un¬ 
known. No. 

Bv the Court, 

PEYTON GORDON 

Bv Direction 

We consent: 

JOHN LEWIS SMITH 
ALFRED L. BENNETT 

Attorneys for Caveatees 

(Endorsement: Order framing Issues. Filed Apr. 16, 
1937. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court). 
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17 Memorandum: 1937. June 14. Notice of trial of 
issues—returned served personally on residents— 

not to be found as to non-residents. 

18 Memorandum: 1937. June 15. Order of Pub¬ 
lication on non-resident parties. Filed Jun. 15, 1937. 

19 Affidavit of Mailing 

Comes now Janies F. Reilly of counsel for the caveator 
in the above entitled cause and being lirst duly sworn on 
oath deposes and says that on July 7, 1937 he mailed pos¬ 
tage prepaid, a copy of the publication of the issues and 
date of trial thereof in the above entitled cause which pub¬ 
lication was authorized by this court on June 15, 1937 to 
Suzette Dunlevy, 319 S. E. 2nd St., Evansville, Indiana, 
Elizabeth Ross Thompson, infant daughter of John W. 
Thompson, 155 E. 49th St., N. Y. C., Hester Lanning, U. S. 
Navy Yard, Brooklyn, N. Y., Louise Lowell Cooper, 117 E 
72nd St., N. Y r . C., N. Y. and Mary Dora Thompson, an in¬ 
fant and her custodian Mrs. Smith Hempstone, 1020 En- 
cina Row, Coronada, California. 

Affiant is informed and believes and therefore avers that 
the places to which he mailed the said notices constitute the 
last known address of the said parties. 

JAMES F. REILLY 

Subscribed and sworn to before me this 7th day of Oc¬ 
tober, 1937 

emily v. McKenzie 

(Seal) Notary Public, D. C. 

My Com. Exp. 4/15/40 

(Endorsement: Affidavit of Mailing. Filed Oct. 9, 1937. 
Theodore Cogswell, Register of Wills, D. C., Clerk of Pro¬ 
bate Court). 

20 Order Appointing Guardian Ad Litem 

It appearing to the satisfaction of the Court that Mary 
Dora Thompson, an infant legatee under the paper writing 
purporting to be the last will and testament of Wena D. 
Thompson, deceased, dated December 13, 1936 is an infant 
and the said infant having been served by means of publi¬ 
cation with a notice of the time and place of the trial and a 
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copy of the issues framed herein, it is by the Court this 
12th day of October, 1937. 

Adjudged, Ordered and Decreed that Christopher F. 
Cannon be and he hereby is appointed CJuardian Ad Litem 
for the said infant with authority to appear for and de¬ 
fend her interests in the cause. 

By the Court 

.JOSEPH W. COX 
Justice. 

(Endorsement: Order appointing Guardian ad litem. 
Filed Oct. 12, 1937. Theodore Cogswell, Register of Wills, 
D. ('., Clerk of Probate Court). 

21 The President of the luited States: 

To Rose De Bruler, (1. Reilly De Bruler, Dr. Ernest F. 
Sappington, Dr. Gregg Birdsail, Mary Carter, Doris 
Thompson, Ross T. Thompson, Fannie Washington. 

Von are hereby eomnianded to appear as witness for the 
Caveator before the said Probate Court (forthwith), on 
Tuesday the loth day of February, 1938, at 10 o'clock 

A. M.. in . couid room Xo.. and not 

depart the court without leave. Witness report to Assign¬ 
ment (’ommissioner. 

Witness, the Honorable Alfred A. Wheat, Chief .Justice 
of said court, this 14th day of February, A. 1). 1938. 

Attest: 


VICTOR S. MERSET 

I)rj)IItj) licf/islri' ot II ills fm’ 

the iJisInet o j ( ol h ml/Hi, Cleric 
(Seal) of the Probate Court. 

WM E. LEAHY—JAMES F REILLY 

. i ftonir/J. 


Endorsed : filed Feb 19 1938 Theodore Cog's we 
Register of \\ ill> 1 J. C. Clerk of Probate Court. 


Xo.\d mi nisi rat ion. Guardian. Estate, 

Guardianship of . I)rrrns<-J Minor. 

SPA. AD. TEST. Issued . 193.... 

Returned ., 193. . . . Served tin* 









JOHN W. THOMPSON VS. JOHN I.EM'IS SMITH. 


15 


within-named Rose De Bruler Personally S. Reilly De 
Bruler By Copy Dr. Ernest F. Sappington By Copy Dr. 
Gregg Birdsall Personally Mary Carter Xot to be Found 
Dora Thompson Personally Ross T. Thompson By Copy 
Fannie Washington Personally., 195... 

.JOHN B. COLPOYS, 

( . .S'. Marshal in and for the I). of C. 

Bv Marshal RICHARD A. ODEX 

Dr/jidi) V. S. Marshall. 

25 Order Alujnimj Parties 

This eause coming on to be heard, it is by the court this 
21s{ dav ol* February, 1958. 

ORDERED that the issues heretofore framed herein be 
tried by the jury summoned and now in attendance upon 
said court: and upon con>i<lera1 ion of the matter of the 
parties, it is further ordered that the caveator John W. 
Thompson be and lie hereby is designated the plaintiff and 
that John Lewis Smith, the executor nominated in the 
paper writing now in contest and Donald I). Thompson and 
persons unknown be and they are hereby designated as de¬ 
fendants in the trial of the said issues. 

By the Court, 

F. DICKIXSOX LETTS 

J a si lee. 

( Endorsement : Order aligning Parties. Filed Feb. 21, 
195S. 'Theodore t’ogsWell, Register <5 Wilis, | ). ( (’jerk 
of I ’rebate ( *ourt ). 

24 Memorandum: 

195s. Feb. 21. Jury summoned to try Issue?- heretofore 
framed. First day trial. 

25 Now come here again tin* parties aforesaid in 
manner aforesaid, and the same .jury that was res¬ 
pited yesterday: whereupon the jury, after the ease is 
given them in <*harge. upon iheir oath say: 

in answer 1o the pies I Issue: 

Was tin* pa per wr: i i ug filed in i his ( 'ourt dated I )<•< •ember 
|5th. 1955. the last will and testament of Wetia I). 'Thomp¬ 
son, deceased 
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They answer ** }Yn‘\ 

Ill answer to the Second Issue: 

Was the said Wena i). Thompson at the time of the mak¬ 
ing and subscribing or the acknowledgment by her of tlie 
said paper writing of sound and disposing mind and cap¬ 
able of executing; a valid will.' 

They answer ")'<s". 

In answer to the 'lim'd Issue: 

Was the said paper writing', dated December Kith, 1935, 
purportinu - to be the last will and testament ot Wena D. 
Thompson, deceased, obtained or the execution thereof pro¬ 
cured by the fraud, coercion, deceit, trickery, falsehood, 
misrepresentations, undue intiuciice and pretensions of Don¬ 
ald I). Thompson or some other person or persons un¬ 
known ! 

They answer "Xo". (l>y direction of the Court). 

I)ocl:el Kid l ies. 


193S. 

Mar. 3. Issues Xo. 1 ami 3. answered by Jury. Issue Xo. 3, 
by direction of the Court. Verdict Sustaining Will 

2b Proceedings before Circuit Court Xo. One of the 

District Court of tin* I’nited States for the District 
of Columbia. Holding a special term a- a Probate Court for 
the trial of Will contests. 

Mr. Justice Letts presiding. 

Cl 1A DLLS K. STKWAPT 
fieri:. 

WM. F. LLMOX 

Assl. ('Jerk. 


( endorsement : Kmlitli Minute Kntry. Verdict 
im; \\’ill. Piled Mar. 3, 193S. Theodore Cogswell, 
of Wills, 1). ('.. ( Merk of Probate ('ourt). 

27 ())d< r Sustain niff II dl 


Sustain- 

KeU'ister 


Cpoii motion of counsel for the caveatee in this case, and 
upon consideration of the prior proceedings herein. it ap¬ 
pearing to the court that by the verdict of the jury im¬ 
paneled to try the issues framed herein, the paper writing 
tiled in this (’ourt and dated the 13th day of December, 
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PJM5, was sustained as the last will and testament of Wen a 
I). Thompson, deceased, and motion of the caveator for a 
new trial of said issues having been by the Court con¬ 
sidered and overruled, and the same having been duly cer¬ 
tified, it is bv the Court this 21st day of March, A. 1). RIMS, 
AD.Jl'IXiED. OR OKI IK I) AND* DECREED, That the 
said will of W’ciia I). Thompson, deceased, dated the 13th 
day of December, lf).'I5, be and the same hereby is sustained 
as to both real and personal property as the last will and 
iestaineiil of said Wena 1). Thompson, deceased. 

AND IT is FCRTIIER ORDERED, That the caveatee 
recover against the ca\'(*ator his costs, to Ik* taxed herein, 
and have execution therefor. 

F. DICKiXSOX LETTS 

J list ICC. 

Xo objection as to form 

WM E LEAHY & .JAMES F REILLY 

From the aforegoing order the caveator notes an appeal 
to tin* F. S. Court of Appeals for ihe District of Columbia 
cost bond is fixed at $50.00 cash or $100.00 bond. 

F. D1CKIXSOX LETTS 

./ list ice, 

(Endorsement : Order su>taining Will, filed Mar. 21, 
ip;;s. Theodore Cogswell, RegiMer of Wills, I). C., t'lerk 
of Probate Court.) (Appeal Xoted). 

2s Memorandum: 

pi;IS. April 0. Rceeipi of Register of Wills for deposit of 
$50., made in lieu of bond for costs on appeal by \\ m. E. 
Leahy. Attorney for Caveator. 

20 .isstrfu iin'ltf e/ l\ r rot's 

('onies now the caveator, .John W. Thompson by and 
through his attorneys, William E. Leahy and .James F. 
Rrillv, and respectfully present.- that the court, in the 1 rial 
hereof, erred as follows: 

1. In permitting the w'tne-s. Dr. (Iregg Rirdsall to tes- 
tifv re!ati\'e to the mental condition of tin* decedent. 

2. In permitting the witness. Dr. Louis S. (Ireene to tes- 
tifv relative* to the mental condition of the decedent. 
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3. In permitting the witness, Jolm Lewis Smith to tes¬ 
tify relative to the mental condition of the decedent. 

4. The court erred in granting prayers numbered three, 
five, six, seven, eight and nine submitted by the caveatee. 

5. In other respects apparent on record. 

WILLIAM E. LEAHY, 

JAMES E. REILLY, 

Shoreham Building, 
Washington, D. C. 

Attorneys for Caveator 

Service of the aforegoing Assignments of Error acknowl¬ 
edged this 7th day of April, 1938. 

JOHN LEWIS SMITH 

A. L. B. 

ALFRED L. BEXXETT 
Attorneys for Cavealee 

(Endorsement: Assignments of Error. Filed Apr 9, 
1938. Theodore Cogswell, Register of Wills, 1). (’., Clerk 
of Probate Court). 

.*',() I)csiyn<ifion of Record 

Xow comes the caveator, the appellant in the above en¬ 
titled cause and describes the parts of the records which he 
desires to have incorporated in the transcript, said parts 
being sufficient for the determination of the questions raised 
on appeal, namely: 

I. The will of December 13, 1935. 

3. The petition for probate. 

.3. The caveat of John W. Thompson. 

4. The answer to the petition for caveat. 

5. The order framing issues. 

(>. Memo of docket entries indicating service of process 
on parties. 

7. Memo order of publication on non-resident parties. 

8. Affidavit of mailing. 

9. Order appointing guardian ad litem for infant respon¬ 
dent. 

10. The order aligning the parties. 

II. Memo of trial and selection of jury. 

13. The verdict of the jury. 
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13. The decree of court admitting the will to probate and 
record and notice of appeal. 

14. Memo deposit of appeal bond. 

15. Bill of Exceptions. 

31 Hi. Assignments of error. 

17. This designation of record. 


WILLIAM E. LEAHY, 
JAMES F. REILLY, 
Shorcham Building, 
Washington, I). C. 
Attorneys for Caveator 


Service of the aforegoing Designation of Record acknowl¬ 
edged this 7th day of April, 1038. 

JOHN LEWIS SMITH 

A. L. B. 

ALFRED L. BEXXETT 
Attorneys f<>r Caveatee. 


( Endorsement 
1038. Theodore 
of Probate ('our 


: I)esign ition of Record. Filed Apr. 0, 
Cogswell, Register of Wills, J). (’., Clerk 
t). ‘ 


32 CaVcfilees Ifrstynat ion uj Record 

Xow come the ca\’eatees. appellees in the above-entitled 
cause, and designate parts of the record to be included in 
the transcript in addition to those designated by appellant, 
such additional parts being deemed necessary and material 
for a determination of the questions raised on appeal, 
namely: 

1. The Order for Probate* dated December doth. 103(1, ad¬ 
mitting llu* will to probate and record, and ordering issu¬ 
ance of letters testamentary to John Lewis Smith, the 
Executor named therein. 

2. Memo of docket entries showing filing of bond by John 
Lewis Smith and approval thereof by the Court. 

3. Letters Testamentary issued to John Lewis Smith on 
January 5th, 1037. 

4. Copy of subpoena or subpoenas directed to be is¬ 
sued by caveator to witness Doctor Gregg C. Birdsall. 

5. Copy of subpoena or subpoenas directed to be issued 
by caveator to witness Doctor Ernest F. Sappington. 
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That he is a lawyer and has been a member of the Bar 
for many years; that he was subpoenaed to produce certain 
agreements, trusts, etc., in which Mrs. AYena D. Thompson 
was interested; that a deed of trust dated January 23, 1924, 
from Mary Ida Thompson to John AW Thompson was pro¬ 
duced and in addition, certain other papers coming from 
his files were also produced and marked for identification. 
Upon cross examination the witness testified that lie was 
associated with Mr. George II. Lamar in the practice of 
law and that he was acting for him as trustee under several 
of the trust ageements. 

That then and thereupon the Caveator to further main¬ 
tain the issues on his part joined, called one George H. 
Lamar who testified substantially as follows: 

That he is a lawyer and has been a member of the 
36 Bar since 1892; that under subpoena he produced 
certain documents in which Mrs. Wena D. Thomp¬ 
son was interested from his files; that the same constituted 
originals or certified copies of deeds and deeds of trust and 
the same were marked for identification; that the prayers 
related to the Massachusetts Avenue Park properties and 
1419 Eye Street. 

Upon cross examination the witness identified a paper 
writing as being the trust of March 8, 1933, wherein he was 
named as the trustee; he further testified that John AY. 
Thompson gave him the data on which it was prepared and 
that Mr. John Lewis Smith, as counsel, passed on the said 
trust before it was executed in Air. Smith’s office; that Mrs. 
Wena D. Thompson was present when the securities men¬ 
tioned in the agreement were turned over; that she exe¬ 
cuted a receipt to the Riggs Bank, the proceeding trustee; 
that he was not certain how a note dated March 29,1935, by 
Mrs. Thompson came into his possession, either through 
the office of Air. John Lewis Smith or from Air. Thompson; 
that Air. Smith’s office was then representing Airs. Thomp¬ 
son and that some of the documents came from there; that 
instructions concerning the supplemental agreement which 
was executed by all the parties came from Air. John AY. 
Thompson and that the need of such a provision was first 
communicated to him by the office of Air. Smith; that in 
considering the agreement a computation of the amount 
necessary to take care of Airs. Thompson was made and it 
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was apparent that there was not enough money to her 
credit to accomplish this; that John W. Thompson saw him 
concerning the negotiations before he ever saw any of the 
other heirs; that the agreement was signed in the office of 
John Lewis Smith; that Mr. Smith was present and that 
they all met at the Riggs Bank, where the securities were 
kept. That in accordance with the terms of the agreement 
Eighteen Hundred Dollars ($1,800.00) was advanced to 
Mrs. Thompson and the amount specified in the trust to 
John W. Thompson. 

That then and thereupon the Caveator, to main- 
37 tain the issues on his part joined presented himself 
as a witness and John W. Thompson testified sub¬ 
stantially as follows: 

That he would be forty-six years of age on his next birth¬ 
day; that he is the son of Mrs. Wena D. Thompson and Ross 
Thompson; that his grandfather was John W. Thompson 
and his brothers, Ross Thompson, Jr., and Donald Thomp¬ 
son; that he is the oldest in the family and that Donald is 
the youngest; that Mrs. Wena D. Thompson died on Decem¬ 
ber 1, 1936, and that she would have been sixty-eiglit years 
of age on December 26, 1936; that his father died in about 
1923 and his grandfather, John W. Thompson, died in July, 
1901; that his mother during her lifetime lived next door 
to him at 2600 Thirty-First Street; that at the time of her 
death she was in a nursing home at 2005 Kalorama Road; 
that he saw quite a bit of his mother during the time that 
she lived next door to him usually on Sundays; that first 
his brother Ross and his wife lived next door to him with 
his mother; that they subsequently moved into a home of 
their own; that Donald came to live with his mother in 
about 1931 or 1932; that later Donald married and his wife 
also came to live there; that in April 1934 his mother 
leased and moved from the house; that Donald then moved 
out; that thereafter his mother lived at Stoneleigh Courts 
in an apartment that he found for her in October, 1934 until 
about April of 1935; that she then left and went to Rock- 
port, Indiana, and stayed about two months, returned to 
Washington and went to the Farnsboro Apartments where 
she stayed about a month; that she then went to Gloucester, 
Massachusetts, where she stayed for about two weeks; that 
she then returned to Washington and after several remov- 
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als went to the Fairfax Apartments in September of 1935, 
where she stayed until July, 1936, that she then moved to 
the Mayflower Hotel; that during this period the witness 
tried to locate other apartments for her and finally obtained 
one in the Roosevelt Hotel on about the first of November 
1936; that about the 15th day of November, she was taken 
to the nursing home by her doctor, Dr. Birdsall; that 
38 Dr. Birdsall had been her physician oft’ and on for a 
great many years; that he was probably the physi¬ 
cian most called during the latter five years of her life; that 
previously she had several other doctors including Dr. Sap- 
pington, Dr. Stanley, Dr. Morgan and others; that he saw 
quite a bit of his mother in Stoneleigh Courts; that it was 
right near his office and occasionally at the Fairfax, he did 
not see her while she was at the Mayflower but saw her at 
the Roosevelt Apartment; that in 1935 she had gotten some¬ 
what thinner, was not able to walk very well and spent a 
good deal of time in bed and would catch cold easily; that 
as to any change in her mental condition, she would talk 
with the witness about two subjects, one being her family 
and the other politics; that she would forget what she was 
talking about and in an animated way discuss an answer to 
his question; that he first noticed the change in her condi¬ 
tion in September, 1934; that within a month, while living 
at the Stoneleigh Courts, she was dissatisfied with the 
apartment and said it cost her too much money; that at 
times she would forget papers which he had given her; that 
while living at the Roosevelt her mind was very poor; that 
she would leave her jewelry around and that he on one oc¬ 
casion, gathered up her jewelry and got her to sign a re¬ 
ceipt for it, and that some time later she wanted to know 
where the jewelry was; that a day or so thereafter Dr. Bird¬ 
sall suggested that she ought to have some one take a power 
of attornev, and that he called Mr. Smith to have this ac- 
complished and the power of attorney was brought to her 
apartment by Mr. Ullman and there signed; that an hour 
thereafter she did not recall that it had been signed. That 
on one occasion she had forgotten an instance concerning 
a paper which his aunt, Mrs. Rose de Brueler, had seen him 
hand to her; that while at the Stoneleigh Courts she did 
not remember the transaction concerning certain securities 
and said that she wanted to attend to her own business; 
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that while his mother lived in the home next to his, she used 
hypnotics or narcotics; that he had seen her take a hypo¬ 
dermic of morphine, that after a while the pupils of 
39 her eyes would contract and she was kind of peace¬ 
ful, that after it began to wear off she would be just 
the opposite way and be irritable and irascible; that this 
occurred on several occasions between 1933 and 1934; that 
he saw her take these several times; that after taking cer¬ 
tain hypnotics her tongue would get thick, she would not be 
able to ennunciate clearly, the pupils of her eyes would 
dilate, she would lose her equilibrium and would have to 
catch at things as she walked along; that she was in this 
condition practically every time he saw her at her home, 
2600 Thirty-First Street; that in discussing her will she 
said in substance that she had divided all her property in 
three equal parts, one share to each son; that she men¬ 
tioned several special bequests that she wished to make, 
among which was a bequest to pay Ross back for the amount 
of money for an extra wing on the house when it was con¬ 
structed; she also made mention of certain glasswear, an 
old clock and certain dessert cups and saucers; that the 
dinner plates mentioned in the will were at the home of Mr. 
de Brueler for some time; that the family table was in his 
house. That he had a one-fourth interest in the Eye Street 
property which came to him by will from his grandfather 
and by trust from his Aunt Ida; that his mother was also 
interested in the property to the extent of one-fourth and 
an additional one-twelfth; that Donald was also interested 
in the property to the extent of one-sixth interest from his 
grandfather and the interest which his mother had gotten 
from his Aunt, which gave Donald a one-fourth interest 
equal to his brother Ross, his mother and himself. That he 
was interested in the Massachusetts Avenue property by 
reason of having bought a share, the property having orig¬ 
inally been in a syndicate; Donald was also interested 
therein; that his mother also had an interest in the Mass¬ 
achusetts Avenue property, having received the same from 
his father and his Aunt. That he had acted as guardian for 
his brother Donald from 1917 until 1925, and as trustee 
from 1925 to 1927; that he had in his possession as said 
trustee in 1927 certain valuable notes, stocks and 
40 bonds and an apartment house. 
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That upon cross examination the witness testified that 
the money paid from the syndicate was paid to him as 
guardian for Donald and in 1925 he took over the same 
property as trustee; that he collected commissions allowed 
by the Court as guardian and a subsequent commission when 
the property was turned over; that funds of the Estate 
were used for the purchase of the Dresden Apartments, 
subject to two deeds of trust; that the property was subse¬ 
quently foreclosed; that his mother had a considerable in¬ 
terest in the Massachusetts Avenue property and Eye 
Street property at the time she moved from the Thirty- 
First Street House; that he made arrangements for the 
discharge of the servants; that his mother had loaned him 
One Thousand Dollars, ($1,000.00) on one occasion, that he 
tendered her a check in payment of the note which she re¬ 
fused to accept; that subsequently he borrowed Five Hun¬ 
dred Dollars, ($500.00) from her; that he had written a 
letter to Dr. Birdsall concerning arrangements to be made 
for his mother’s care and stated the reason that he could 
not take her into his home was because his house was not 
properly heated, but suggested that she find cheaper quar¬ 
ters; that some time after October 1, 1934, transfer was 
made of certain funds and the stocks from the Riggs Bank 
to Mr. Lamar; that Mr. Smith had called him on the ’phone 
concerning his mother having some money and that he had 
answered that there was not sufficient to pay the interest 
and taxes on the home during the three year tenancy after 
she left the house; that arrangements were made by Mr. 
Smith for the giving of a note by Mrs. Thompson to Mr. 
Lamar on the Massachusetts Avenue interests. 

On re-direct examination the witness testified that at the 
time the negotiations concerning the transfer of the trus¬ 
teeship were made, Mr. Smith represented his mother, 
Wena D. Thompson; that the trust was dated March 8, 
1935, that certain moneys and securities were apportioned 
to the payment of interest and taxes and to Mrs. Thomp¬ 
son; that the motive for transferring the trusteeship 
41 from the Riggs Bank to Mr. Lamar was to get a 
monthly income; that the Dresden Apartment House 
was foreclosed some years after it had been out of his 
hands as trustee; that the witness did not know that Mrs. 
Thompson had written Mr. Smith letters concerning her 
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affairs until they were shown to him on cross examination. 

That then and thereupon the Caveator, to further main¬ 
tain the issues on his part joined, called one Fannie Monroe 
Washington who testified substantially as follows: 

That she worked for Mrs. Thompson as a private maid 
for ten years while she was living at her home on Thirty- 
First Street; that sometimes she was required to be on 
duty for twenty-four hours; that she took various trips 
with Mrs. Thompson; that she saw Mrs. Thompson fix cer¬ 
tain drugs and saw her take them up until the time she left; 
that she took various quantities of drugs at night; that she 
saw Mrs. Thompson take morphine in the morning and be¬ 
fore and after lunch and before retiring during the first 
five years that she was with her; that she saw her take 
powders at night; that they would get her groggy, and after 
sleeping for a while she would wake up and become dis¬ 
agreeable; that she took powders from her to keep her 
from taking more after she left the room; that after she 
left she noticed certain powders missing thereafter; that 
they caused the pupils of Mrs. Thompson’s eyes to be¬ 
come extended and look bleary, that she could not stand on 
her feet and would appear as a person under the influence 
of liquor; that she found her on the floor and had to push 
her from the door on one occasion in order to get into the 
bedroom at the Stoneleigh Court apartment; that she took 
the matter up with Dr. Birdsall who allowed her to take 
the powders; that while traveling in New York, Illinois and 
California, Mrs. Thompson requested her to go out and 
try to get the powders for her; that she fixed the powders 
for her each night while in these places; that after Mrs. 
Thompson left the Thirty-First Street house, she prepared 
powders for her in various quantities; that in connection 
with her mental condition she noticed that she could 
42 not depend on what Mrs. Thompson was saying to 
her; that she did not remember things she had talked 
about; that when she moved to Stoneleigh Court her condi¬ 
tion had grown worse; that she left Mrs. Thompson’s em¬ 
ploy on June 19, 1935; that Mrs. Thompson had a habit of 
giving valuable things away, including table cloths, dia¬ 
mond rings, a clock, napkins and chinaware; that there¬ 
after she would inquire as to what became of the articles; 
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that it was necessary for the witness when she received 
things, to ask for her to put them in writing. 

That thereupon counsel for the respective parties ap¬ 
proached the Bench and out of the hearing of the Jury, 
counsel for the Caveator requested that Dr. Lind, an ex¬ 
pert, be permitted to sit and hear the testimony as to the 
facts in order to base an opinion. The court sustained the 
objection of counsel for the Caveatee to the doctor remain¬ 
ing in the Courtroom and stated that if a hypothetical ques¬ 
tion would be put to the doctor there would have to be testi¬ 
mony to substantiate it based upon all of the facts as ad¬ 
duced. Thereupon, the following occurred: 

“Mr. Leahy. Oh yes. I would have to wait until all the 
testimony is in. 

“The Court. I do not know how many witnesses you 
have. How many witnesses will you have? 

“Mr. Leahy. I will have Mr. and Mrs. de Brueler. There 
is another maid who worked after this girl Mary did. I 
think you have her under subpoena. Then there are some 
witnesses who will take a short time, Dr. Birdsall and Dr. 
Sappington. ’ ’ 

Witness thereupon produced a paper writing in Mrs. 
Thompson’s handwriting which stated that whatever Fan¬ 
nie had in her possession that ever belonged to Mrs. Thomp¬ 
son she gave her for life; that Mrs. Thompson would fre¬ 
quently lay her jewelry at various places and then could 
not find them; that on several occasions Mrs. Thompson 
would discuss her will; that Mr. John Lewis Smith was her 
counsel on one of these occasions; that she would 
43 state that she was going to leave certain property to 
one of her children and the next day would state 
something else; that on one occasion the witness had an 
argument about Mrs. Thompson taking certain powders, 
after which she went to the ’phone and called Mr. John 
Lewis Smith with the request that the witness be stricken 
out of the will; that Mrs. Thompson’s son, Donald, would 
demand money from her on every occasion he visited his 
mother and frequently wrote and called her by long dis¬ 
tance telephone for money; that Mrs. Thompson’s old 
friends would stop coming to see her at her home and also 
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avoided her while she was away from Washington at cer¬ 
tain resorts she had frequented for many years; that Mrs. 
Thompson was quite extravagant and paid large prices for 
her clothing in New York; that by reason of Mrs. Thomp¬ 
son’s forgetfulness, the witness would make memoranda of 
things she had given away; that in the last three years of 
her life her physical condition became worse and she lost 
quite a bit of weight; that in October of 1933 she accom¬ 
panied Mrs. Thompson to the office of Mr. John Lewis 
Smith, where she executed a will. That it was the opinion 
of the witness from what she saw of Mrs. Thompson that 
she was not capable of making a valid will, as far down as 
June, 1935. 

On cross examination the witness testified that during 
the entire period that she worked for Mrs. Thompson she 
was always very liberal; that Mr. John Lewis Smith visited 
Mrs. Thompson at her home on Thirty-First Street very 
frequently; that she could identify various pieces of furni¬ 
ture which belonged to Mrs. Thompson and was in the 
homes of her three sons. 

That then and thereupon the Caveator to further main¬ 
tain the issues on his part joined, called as a witness Dr. 
Gregg Curtis Birdsall who testified substantially as follows: 

That the document shown him identified as the certificate 
of death was filled out by him and his signature appears 
thereon; that the same was forwarded in accordance with 
the law, to the Health Officer of the District of Co- 
44 lumbia. That thereupon counsel for the Caveator 
offered in evidence the said Certificate of Death, and 
the same was received. Thereupon, the following occurred: 

Mr. Leahy. That is all. Thank you. Doctor. 

Mr. Smith. Just a minute, Doctor. 

“I will ask the Court to pass on this question no\v out of 
order, because I do not want to bring the busy doctor down 
here if I can not. 

“The Court. I understand that you consent to the ad¬ 
mitting of confidential information pertaining to this 
doctor? 

“Mr. Smith. Yes, any information which he knows from 
his treatment of any kind, I want the jury to have. 

“The Court. Yes. 
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“Mr. Smith. I may say that Mr. Leahy, when he called 
attention to the Hutchins case, is entirely correct about the 
Hutchins case, and he is correct that under the conditions 
in the Hutchins case the executor could not waive the priv¬ 
ilege, but those conditions do not exist in this case. I am 
executor, appointed under the order of this court, and 
whether this will is in controversey or not, this Court has 
designated me as the executor, and I waive the privilege. 

‘ : The Court. What were the peculiar facts of the Hut¬ 
chins case? 

“Mr. Smith. The collectors were appointed and the will 
was in contest. The executor had never qualified. In this 
case I have qualified. 

“Mr. Leahy. Qualified as executor, but here there is a 
contest. The Court of Appeals has said distinctly that 
under those circumstances the executor who is nominated 
in the will could not waive the privilege. 

“The Court. Is there any further examination? 

“Mr. Leahy. I have no examination. I think the ques¬ 
tion is premature. 

“The Court. Is there cross-examination? 

“Mr. Smith. No cross-examination, if your Honor 
please. Will you rule on the question as to whether— 
45 “Mr. Leahy. I do not think your Honor is called 
upon to rule on it. 

“The Court. If you want to cross-examine him, perhaps 
I will be called upon to rule on it. 

“Mr. Smith. Of course, I can cross-examine him only to 
the extent that they have gone into on direct. ’ ’ 

Upon cross examination, the doctor testified that he was 
the family physician of Mrs. Thompson from 1923 until her 
death; that Mrs. Thompson had an operation performed 
upon her which required the amputation of her breast; that 
during the period that the witness attended her she suf¬ 
fered from various diseases including pneumonia, influ¬ 
enza, several times, chronic bronchitis, neuritis, arthritis, 
increased blood pressure. That he prescribed various drugs 
to her for the purpose of relieving her pain and insomnia; 
that the witness saw her at the Farnsboro, Stoneleigh Court 
and Roosevelt Hotel, up to the time of her death; that dur¬ 
ing these periods the witness saw her frequently when she 
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was not under the influence of veranol. That thereupon the 
following occurred: 

“Mr. Smith. The difficulty about this, your Honor, is 
that I will have to make this witness my own witness, which 
I do not want to do at this time, and I will have to ask him 
to come back. 

“The Court. The Court thinks that the death certificate 
brought out on direct examination relates only to the cause 
of death. The Court of Appeals says it is proper inquiry 
to go back through the history of the employment of this 
witness as bearing upon that question. 

“Mr. Smith. Yes, I understood your Honor’s ruling and 
I did not question it at all. I think it is entirely correct. I 
will have to recall Dr. Birdsall if we go on. 

“The Court. Yes, you will.” 

Upon re-direct examination conducted by counsel for the 
Caveator, the witness testified that he had prescribed 
46 veranol, sedormid, phenodorn, allanol, bromides, 
hyoscin; that these were prescribed as a sedative to 
get her away from the effects of the morphine; that these 
drugs were prescribed as they were necessary during the 
various times the witness attended her; that she took ver¬ 
anol regularly and took other drugs to alleviate her pain 
or discomfort; that there were times when the witness saw 
Mrs. Thompson that he did not prescribe these drugs but 
saw her for various other reasons; that all of the drugs 
mentioned could be purchased without prescription; that 
Mrs. Thompson was quite ill in 1935 while at the Fairfax 
with acute bronchitis; that he did not think that she was 
going to die at that time but called the family to let them 
know that she was at the Fairfax ill, because she was living 
there alone with a nurse; that during this period of time 
Mrs. Thompson was also suffering from pyelitis which is 
an inflamation of the urinary tract; that cystitis is secon¬ 
dary to the pyelitis, being an inflammation in the bladder; 
that both breasts had been amputated. 

That then and thereupon the Caveator to further main¬ 
tain the issues on his part joined, called one Mary Carter, 
who testified substantially as follows: 

That she worked for Mrs. Thompson in 1936 while she 
was living at the Fairfax Hotel; that she was with her at 
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the Mayflower, accompanied her to Evansville, Indiana, to 
the Roosevelt Hotel and finally to the nursing home on 
Kalorama Road; that Mrs. Thompson was not well during 
the entire time that she was with her; that she fixed pow¬ 
ders for Mrs. Thompson every night; that Mrs. Thompson 
had said that Dr. Birdsall had prescribed them for her; 
that in the mornings she would wake up feeling groggy; 
that at times she would remember things and other times 
she could not; that when witness would leave the room she 
would return and find Mrs. Thompson talking to maids at 
the Roosevelt; that preparatory to the witness going off for 
two days, she called Mr. John W. Thompson in connection 
with the jewelry in order to be relieved of responsi- 
47 bility; that Mr. Thompson came to the apartment 
and turned the jewelry over to Mr. Ullman who gave 
him a receipt for it; that while at the Mayflower Mr. Donald 
Thompson would come to stay with his mother while wit¬ 
ness went home; that Mr. Donald Thompson would ask his 
mother for money on many occasions; that Mrs. Thompson 
said that when the property was sold he would have money. 
That thereupon counsel for the Caveator expressed sur¬ 
prise and cross examined the witness concerning a state¬ 
ment made to the effect that Donald Thompson stood over 
his mother in the nursing home and said that he was tired 
of being poor and hoped that she would hurry up and die. 
The witness denied that she had heard this occur. 

That Mr. Ullman from Mr. Smith’s office came to the 
Roosevelt apartment and Mrs. Thompson signed a power 
of attorney; that shortly thereafter she asked what the 
papers were; that Mrs. Thompson, at the Mayflower, had 
said that she would not have enough money to meet the 
bills that were being run up. 

On cross examination the witness testified that Mr. John 
W. Thompson had called Mr. Ullman to bring up the power 
of attorney for Mrs. Thompson’s signature and that he was 
there when Mr. Ullman arrived and saw her execute it; 
that after Mrs. Thompson took a sleeping powder she was 
a little hazy but that the condition usually cleared up around 
noon and she was perfectly rational and normal if she did 
not get another powder. 

That thereupon John W. Thompson and James F. Reilly 
were called as witnesses for the purpose of attacking the 
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credibility of the witness Mary Carter and so testified to 
statements which she made to them. 

That then and thereupon Caveator to further maintain 
the issues on his part joined, called one William Rea who 
testified substantially as follows: 

That he is in the employ of the American Security and 
Trust Company; that during the period he was so em¬ 
ployed he had complete charge of the accounting 
48 work of the syndicate which owned Massachusetts 
Avenue Heights property and he described the inter¬ 
ests of the various parties in the syndicate and the amount 
of distribution made from 1918 to 1936 to the Thompson 
heirs and to John W. Thompson as guardian or trustee for 
Donald Thompson. 

That then and thereupon the Caveator to further main¬ 
tain the issues on his part joined recalled George H. Lamar 
who testified substantially as follows: 

That he was a trustee of the various interests in the 
Massachusetts Avenue property after they were purchased 
from the syndicate; that distribution was made as of Jan¬ 
uary, 1932; that since that said date he was not able to 
make any distribution of any profits. 

Upon cross examination the witness testified that Donald 
Thompson had no interest in the Massachusetts Avenue 
Park during the time that he handled it, under the syndi¬ 
cate; that the witness thereupon produced certain docu¬ 
ments concerning instructions given him in connection with 
the trust; that the trust taken over from the Riggs Bank 
was prepared by Mr. John Lewis Smith and the officers of 
the Bank; that an assignment of the interest in the prop¬ 
erty was made to Mrs. Doris Thompson who took title to 
the real estate; that the negotiations were handled by Mr. 
John Lewis Smith who was attorney for all four of the 
parties; that the transaction transferring the said title was 
made in order to release the trust and the taking of title by 
Mrs. Doris Thompson was a fiction, but a legal transaction. 

That then and thereupon the Caveator to further main¬ 
tain the issues on his part joined, called Charles Ashmead 
Fuller who testified substantially as follows: 

That he has been in the real estate business for approxi¬ 
mately twenty-two years; that he was acquainted with Mrs. 
Wena D. Thompson practically all of his life; that he was 
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intimate with her children and visited their house many 
times; that during the later years of her life she seemed to 
fail both physically and mentally. 

That then and thereupon Caveator to further 
49 maintain the issues on his part joined, called Rose 
de Brueler who testified substantially as follows: 

That she was a sister-in-law to Mrs. Thompson and had 
known her since 1906; that she saw her at least once a week 
up to the time of her death; that from 1935 to the time of 
her death Mrs. Thompson showed evidences of a change 
physically; that she really gained in weight; that she noticed 
that Mrs. Thompson would repeat the same incidents many 
times; that her memory was unreliable, particularly con¬ 
cerning various articles of personal property of which she 
had disposed; that she would give various articles away in¬ 
discriminately and subsequently ask that they be returned 
to her; that she frequently discussed the question of mak¬ 
ing a will with her, and changed her mind many times con¬ 
cerning what she intended to do; that she never saw Mrs. 
Thompson take any powder or narcotics but noticed that 
her speech was at times affected and that she could not 
walk very well. 

Upon cross examination the witness testified that she 
thought that Mrs. Thompson had gained weight in the last 
few years of her life; that Mrs. Thompson had been a very 
liberal, generous woman; that meetings were held at Ross 
Thompson’s house in which the witness, her husband, Ross, 
Doris and John participated after Mrs. Thompson’s death; 
that her thickness of tongue and weakness of leg were fre¬ 
quently discussed. That upon re-direct examination the 
witness testified that Mrs. Thompson was rather critical of 
all the members of her family; that based upon what the 
witness had observed in her opinion Mrs. Thompson was 
of unsound mind. That upon re-cross examination the wit¬ 
ness testified that Mrs. Thompson was extraordinarily un¬ 
happy about many thing, including her health. 

That then and thereupon Caveator to further maintain 
the issues on his part joined called George R. de Brueler 
who testified substantiallv as follows: 

That he has been an attorney with the Federal Trade 
Commission since 1921; that Mrs. Wena D. Thomp- 
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50 son was his sister; that he frequently visited her, 
nearly always on Sundays, sometimes twice a week; 

that during the latter years of her life her physical condi¬ 
tion took a very decided change; that she could not carry 
out an idea in her conversation; that he was called to the 
Mayflower Hotel by her, but after arriving there Mrs. 
Thompson said she wanted to talk to him about something 
entirely different from what she had mentioned on the 
’phone; that she would remember very clearly things of 
her youth and talked of them frequently but recent events 
escaped her mind; that she was critical of her children be¬ 
cause they had not been to see her or that they had not 
done something she wanted them to do; that she stated at 
least one half dozen times during the last three years of 
her life that she was about to change her will. 

That upon cross examination, the witness testified that 
since Mrs. Thompson’s death the same people continued 
to participate in Sunday night meetings. 

That then and thereupon the Caveator to further main¬ 
tain the issues on his part joined, called Ross de Brueler 
Thompson, who testified as follows: 

That he is the brother of John Thompson and Donald 
Thompson and is the second son of Mrs. Wena Thompson; 
that in 1926 he went to live with his mother at the Thirty- 
First Street house; that his brother John was living next 
door; that he lived there until the Fall of 1931; when he 
moved to his present address; that after moving he would 
see his mother several times a week; that during the period 
that he lived at the Thirty-First Street house he noticed 
that his mother would at times walk hesitantly, her speech 
was thick and she would act rather sleepy at times; that 
this appeared quite frequently; that she would become very 
irritable; that he contributed the sum of Seven Thousand 
Five Hundred Dollars, ($7,500.00) as part of the cost of 
building the house; that his mother had said that she would 
see to it that in her will he would receive the return of this 
money; that his mother would repeat things very often; 
that in 1935, it was very hard for her to get around 

51 and she was failing very rapidly; that as a result of 
a conversation with Dr. Birdsall, a family confer¬ 
ence was held and a nurse was obtained to live with Mrs. 


36 


JOHN W. THOMPSON VS. JOHN LEWIS SMITH. 


Thompson at the Fairfax, but his mother would not have 
her; that his mother had stated to him quite frequently 
that she did not see that any of the boys could object to her 
will because she had left it in three parts equally; that his 
mother had given him several articles of furniture and sub¬ 
sequently took it back from him; that his mother would 
spend a great deal of money, often times in excess of her 
income; that all of the parties in interest participated in 
the execution of a trust agreement to provide for the pay¬ 
ment of certain sums of money to his mother. Upon cross- 
examination the witness testified that Donald was not given 
anything under the trust of Mary Ida Thompson, his aunt, 
in either Massachusetts Avenue Park or the Eye Street 
property; that when the will dated December, 1935, was 
made, Donald had no interest whatever in the Massachusetts 
Avenue property and that Donald had conveyed his inter¬ 
est in the Eye Street property to a trustee for his wife; 
that this information was given him by Mr. John Lewis 
Smith. 

That then and thereupon the Caveator to further main¬ 
tain the issues on his part joined, called Doris Wagner 
Thompson, who testified as follows: 

That she is the wife of Ross Thompson; that she lived 
with her husband and Mrs. Thompson at Thirty-First 
Street; that during this period she would see Mrs. Thomp¬ 
son daily and that after removing from the house she saw 
her quite frequently; that she noticed that Mrs. Thomp¬ 
son’s speech was quite thick at times and was very groggy; 
that she saw her take certain powders; that the papers 
concerning the Eye Street property were frequently dis¬ 
cussed with Mrs. Thompson but that several months after 
they were signed she did not know anything about them; 
that she would repeat herself many times in conversations; 
that Mrs. Thompson would frequently give things to people 
and then forgetting that she had given them, would ask for 
them back; that she accompanied the nurse who was 
52 obtained for Mrs. Thompson to the Fairfax apart¬ 
ment but after arriving there Mrs. Thompson would 
not permit her to be brought up; that she observed that 
during the latter years of her life, Mrs. Thompson’s old 
friends would discontinue coming to see her; that she dis- 
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cussed the making of a will with Mrs. Thompson who told 
her that everyone would share equally. Upon cross exam¬ 
ination the witness testified that the powders which she had 
seen Mrs. Thompson take were prescribed by Dr. Birdsall. 

That then and thereupon counsel for the respective par¬ 
ties approached the Bench and out of the hearing of the 
Jury, Mr. John Lewis Smith stated to the Court that in 
view of the fact that he was the executor and named as a 
defendant in the case, that it may be necessary for him to 
testify and that he would have to argue the case, but that 
he would not discuss his testimony in any argument made. 
This was discussed with Mr. Leahy and he had no objection. 
Mr. Leahy called the Court’s attention to some cannon of 
ethics that might bear upon the question. The Court stated 
that if Mr. Smith felt it was necessary for him to go on 
the stand that he did not think he would refuse the right to 
argue the case. Mr. Smith stated that he would not refer 
to his testimony. 

That then and thereupon the Caveator to further main¬ 
tain the issues on his part joined, introduced the testimony 
of two psychiatrists, namely, Dr. John E. Lind and Dr. 
John M. Ladd, who, after qualification as experts, testified 
upon the following hypothetical question: 

“Assume the testatrix was a woman who died December 
1, 1936, leaving her surviving three sons, the oldest, John, 
the next, Ross, and the youngest, Donald. Had she lived 
until December 26, 1936, she would have been 68 years old. 
During her lifetime she had suffered a severe operation, 
necessitating the amputation of both breasts. From the 
year 1923 she suffered at various times from pyelitis and 
cystitis, and also a serious and accute bronchial dis- 
53 order which required medical attention and such 
medication as the condition indicated; that when she 
rested either in a chair or in bed, she was propped up on 
several pillows. That during the past ten years of her life 
she suffered from arterial sclerosis and arthritis; which re¬ 
quired her to use a cane in walking. Her death was caused 
by cerebral hemmorrhage; and arterial sclerosis. 

Assume that her personal maid testified that for a period 
from 1926 to 1933 she was addicted to the use of morphine 
and thereafter to hypnotics; that one of her attending 
physicians stated he had substituted for the morphine ver- 
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onal, sedormid, phenodorn, allanol, luminal, bromides, hyo- 
scin, and scopolamin, and that to his knowledge she took 
from twenty to thirty grains of veronal a day; that her 
maid stated she prepared for her every day and decedent 
took two powders of seven and one-half grains each of 
veronal and a half hour later two tablets of phenodorn of 
three grains each. Assume that she was frequently thick 
in her speech, groggy, unsteady in her walk and drowsy; 
that when she took morphine the pupils of her eyes con¬ 
tracted; when she took other hypnotics the pupils became 
dilated. That on some occasions at night after the maid 
left her she would take additional powders and tablets to 
those the maid had prepared for her and in the morning 
the maid would notice the powders and tablets had been 
taken from the place in which they were kept; that she on 
some occasions fell during the night and bruised herself 
and to one witness who saw the bruises she said she had 
fallen; that the maid on some occasions found her lying on 
the floor in the morning and on one occasion was compelled 
to push her body away from the door in order to permit 
her entrance in the apartment where decedent was living. 
That this habit of taking various hypnotics persisted up 
until the time of her death. Assume that in her disposition 
from the years 1930 down to the time of her death she was 
irritable, irracible, and in her conversation became forget¬ 
ful at times repeating herself repeatedly in the same con¬ 
versation and saying the same thing over again and 
54 again in the same conversation. Assume that the de¬ 
cedent during this same period and more particu¬ 
larly in 1930 till the time of her death would give away 
things to various members of her family and friends and 
then at times forget she had given them away or to whom 
she had given them or would call up and demand their re¬ 
turn from those to whom thev had been given. Assume that 
in one instance she had sold her sister-in-law some candel¬ 
abra for which she said she had no use and which she had 
asked another person to accept who didn’t want them and 
that later she called her sister-in-law and requested their 
return saying she wanted them; that her sister-in-law re¬ 
turned them but decedent never returned the money paid 
for them. Assume that she asked this same sister-in-law 
if she would not like a blue Chinese vase which she had 
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promised to give to the sister-in-law upon her coming for 
the same; that the sister-in-law advised her she would like 
it and would come for the vase on the following Wednes¬ 
day and did so, when decedent advised her that she had 
given it away the day before to a carpenter. 

Assume further that on another occasion during this 
same period of time she gave her sister-in-law a chest of 
drawers and a red coat and that later she demanded and 
received their return. Assume during this same period of 
time she gave awav various articles to two men who were 
engaged in moving her furniture and later called the two 
men on the ’phone and demanded the return of the articles 
given them and when one of them stated that he had some 
of the articles upholstered she replied it made no differ¬ 
ence, that she had no right to give them away and that she 
wanted them returned. 

Assume that during this same period of time she gave a 
coat to a friend of hers in New York and then forgot to 
whom she had given it and asked of the maid where it was. 
Assume she told her maid she had placed a coat in storage 
in Indiana and then later forgot where the coat was and 
asked the maid where it was and the maid replied that de¬ 
cedent had told her she had put it in storage in In- 
55 diana a short time before. Assume further that on 
another occasion when a party admired a circular 
pin of pearls she was wearing decedent immediately took 
it off and gave it to her. Assume further that she was in 
the habit of giving things away to various people and for¬ 
getting to whom she had given them to such an extent that 
the maid finally made a memorandum of the people to 
whom she gave things in order that she might know where 
they were when decedent asked for them. 

Assume further that she had given certain things to the 
maid and the maid knowing of decedent’s forgetfullness to 
protect herself finally requested and received from de¬ 
cedent a paper writing signed by her stating that what the 
maid had in her possession decedent had given her for life. 
Assume further that she gave away the planer which be¬ 
longed to her son Ross without his knowledge or consent 
and when asked about it said she thought it was Donald’s. 
Assume that she would lay away her jewelry and then for¬ 
get where she had put it so that finally, shortly before her 
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death, her son John took her jewelry in her presence, in¬ 
ventoried the same and then gave it to decedent’s attorney. 

Assume that she frequently spoke of making her will and 
frequently made wills; that in one she stated she had left 
$5000.00 to her personal maid who was her maid for ten 
years, and that on one occasion when decedent desired her 
maid to give her some powders and her maid refused de¬ 
cedent went to the ’phone and called for her attorney, Mr. 
John Lewis Smith, and gave orders to strike the maid’s 
name from her will. Assume that on another occasion her 
maid heard her giving instructions about making her will 
and knew decedent was giving away things she had given 
away before and she spoke to decedent about it and de¬ 
cedent told the maid she should have come in and told her 
about it at the time she was writing her will. Assume that 
in 1930 she had loaned her son John $1000.00 which he had 
tried to repay and for which he gave her his check which 
she refused to accept, tearing it up; that later she gave him 
$500.00 to pay for a judgment against him and she 
56 knew at the time the purpose for which the $500.00 
was to be used; that later in 1935 she wrote her at¬ 
torney and told him she had given John $500.00 for stay¬ 
ing in his house two days and two nights and that now she 
wanted her entire interest in Massachusetts Avenue left to 
her son Donald. Assume that at or about that same time 
certain real property of great value in which she was finan¬ 
cially interested to the extent of one-fourth ownership 
therein was transferred to her daughter-in-law by deed 
which decedent signed with others. That later decedent 
said that the property was never sold to that daughter-in- 
law. Assume further that about that same time a certain 
deed in trust was drawn and that she was interested in a 
substantial sum of money protected by that trust; that the 
trust contained directions as to the disposiion of the sum 
of money so owned by her and that she signed in writing a 
letter containing those directions which were later incor¬ 
porated in the trust; that in those directions she specifically 
provided the manner in which the money should be sued 
and for what purpose and that there was no provision 
therein for an immediate distribution to her of the entire 
sum on execution of the trust. Assume that she later wrote 
her attorney stating that her son John had deceived her 
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with reference to that trust into believing that all inter¬ 
ested in the trust were to receive the money at once. 

Assume that in the directions which she gave for the 
drafting of that trust and in the trust itself provision was 
made that upon her decease before the expiration of the 
trust the money was to be divided equally between her 
three sons. Assume that subsequently in that same year 
she made a will in which she left all of that money to one 
son, Donald. Assume further that in the use of money 
she was extravagant, that she had on two occasions prior 
to 1930 paid as high as $45.00 a pair for shoes, $50.00 for 
hats, and $250.00 for dresses. Assume iurthcr that in 
conversations with her family and old friends she was very 
critical of her sons; that old friends ceased to come 
57 to see her; that during a summer which she spent 
at a resort the others in the home would get up and 
leave her alone on the porch and the maid would have to 
come and bring her back into the house. That in her con¬ 
versation she talked incessantly, was rambling and re¬ 
peated herself. That she would discuss her family wher¬ 
ever she might be, even with clerks in stores who would 
either wink or nod to her maid to take her out; that she 
would purchase things and forget where she bought them, 
and on one occasion having purchased some gloves she for¬ 
got where she bought them, and on one occasion having 
purchased some gloves she forgot where she had bought 
them and went to various stores in the city attempting to 
return them. That about the middle of November, 1936, she 
executed a power of attorney and the next day asked her 
son John what she had signed. In the spring of 1935 at the 
Stoneleigh Courts Apartment she told her son John that 
she had no money to pay her bills, that they amounted to ap¬ 
proximately $1000.00 and she didn’t know how to pay them. 
That John offered to assist her and advised her to give him 
a list of her securities, that he would obtain the value 
thereof and thus liquidate her indebtedness; that the fol¬ 
lowing day he called at the apartment in pursuance of this 
purpose and decedent berated him telling him to mind his 
own business and that she was going to take care of her own 
affairs. Assume that during her lifetime she had given her 
son Donald money on many occasions when he would de¬ 
mand it from her. That she paid at times for his clothes, 
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paid $1500.00 for the draperies in his apartment in the 
house in which they vrere living at the time; that she told 
her daughter in law that she had often given him money 
when she didn’t have as much as he and that he didn’t know 
the value of money; that at times this son demanded of her 
money and would approach her with a gun or in demanding 
it would break various articles such as an ink well, bed post, 
glass in the windows and electric bulbs. 

Assume that in speaking of her will she told several 
people that no one could ever complain about her 
58 will, that she had left her property equally, share and 
share alike, to her three sons. Assume that on De¬ 
cember 13, 1935, she executed a will in which she didn’t 
leave her property in that manner. Assume further that in 
that will some of the articles which she specifically be¬ 
queathed she had given away to others before the will was 
drawn. 

Assume further her maid would leave her lunch on occa¬ 
sions and that later on decedent would forget that she had 
had lunch and would ask to be served, and so with her bath, 
would forget that she had been bathed and ask the maid if 
she was not to have a bath that morning. 

Assume further that on another occasion when her sister- 
in-law called her on the telephone to wish her a happy birth¬ 
day she complained bitterly against her sister-in-law, say¬ 
ing she was attempting to spy on her. 

Assume further that one of her old friends who had 
known her over a long period of years said that during the 
last few years of her life she had failed greatly both physi¬ 
cally and mentally. 

Assuming all of these incidents and characteristics of the 
decedent’s to be as stated, in your opinion was the said tes¬ 
tatrix on December 13, 1935, of sound or disposing mind 
and memory and capable of executing a valid will, deed or 
contract?” 

that in their opinion the decedent suffered from sclerotic 
dementia for a period antedating the execution of the last 
will in question, was of unsound mind and unable to execute 
a valid deed, will or contract when she executed the will in 
question. 

Upon cross examination the witnesses testified that they 
had not seen Mrs. Thompson during her lifetime and that 
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their opinion was based upon all of the facts as alleged in 
the hypothetical question as being true. 

That then and thereupon the Caveator introduced into 
evidence all of the exhibits which had been referred to from 
time to time and the same were admitted. 

The caveator thereupon rested. A motion for a di- 
59 rected verdict was then made by the Caveatee upon 
which the court directed the jury to answer issue 
number three in the negative. To this Caveator duly noted 
an exception. The Court overruled the motion of the Cave¬ 
atee that issues number one and two be answered in the 
affirmative to which the caveatee noted an exception. 

Thereupon to maintain the issues on his part joined, the 
Caveatee submitted the testimony of the witness, Lewis 
G. Jackson, an attesting witness to the will, who testified 
that he was employed by the Fairfax Hotel where the de¬ 
cedent lived for approximately two years from 1933 to 1935, 
and that lie saw the decedent on several occasions as she 
came to the desk for mail and messages. That the thought 
of mental incompetency never entered his mind and she 
gave no indication that would make the witness think she 
did not have the necessary mental capacity to execute a 
valid deed or contract. He knew nothing and saw no indi¬ 
cation that she was addicted to the use of narcotics. The 
witness stated that she talked rationally and intelligently 
at the interview when she executed the will. On cross ex¬ 
amination the witness stated that he did not know that she 
was taking hypnotics or narcotics at any time. The witness 
stated that he went to the Fairfax in 1932 and remained 
until Mav 24th, 1937. hie believes the decedent was a resi- 
dent of the Fairfax twice and on one occasion remained two 
years. The witness’ duties were those of cashier, which 
was principally the taking care of books and the desk and 
he remained behind the desk. He interviewed tenants rela¬ 
tive to their accounts and leases. There were three clerks 
besides himself and the manager. In the morning and 
evening two clerks were on duty, but during the afternoon 
only one and the telephone operator. The witness could 
not recall when decedent came to the Fairfax, an attempt 
was made to refresh his recollection and he said that it had 
been sometime since he had any connection with decedent, 
that he had no more interest in her than anyone else, that 
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lie knew she was a truest and had been for some time. He 
had only been in her apartment at the time of signing 

60 the will and had not, to his knowledge been in there 
before. He had talked to her numerous times, pass¬ 
ing the time of day, or relative to keeping her mail or pav¬ 
ing her bill, which took about one minute. He had no ex¬ 
tended conversations with her. He was in the apartment 
about five minutes the day the will was signed. He did not 
know whether he was called up to the apartment by dece¬ 
dent or Mr. Ullman, or what the purpose of the request was. 
The witness could not recall whether it was to come up or 
to witness a will. When he arrived the will was already 
written out. The decedent asked him to sign the will. Mr. 
Ullman signed the will and the witness also did. The wit¬ 
ness then left. He did not discuss the contents of the will. 
He knew nothing about it at all and the whole transaction 
consumed about five minutes. The witness was never called 
to the apartment because of illness of decedent, he could 
not recall that she had been ill, but that it seemed to him 
she was ill in the fall of 1935. The witness sometimes passed 
telephone messages himself, but does not recall a call from 
Dr. Birdsall in the fall of 1935. He never formed an opin¬ 
ion at all as to whether she was of sound or unsound mind 
and never had any occasion to think of it and never had any 
business dealings other than those pertaining to the hotel. 

The Oaveatee then submitted the testimony of the wit¬ 
ness, Jerrold B. Ullman, an attesting witness to the will, 
who testified that he was a member of the Bar and had 
been since 1935 and was employed in the office of John 
Lewis Smith, the executor named in the will. He stated 
that he first saw decedent on March 8, 1935 and that he vis¬ 
ited her on various occasions between that date and the 
time of the execution of the will for the purpose of discuss¬ 
ing with her the payment of certain outstanding bills and 
also the preparation of the will. That she was entirely ra¬ 
tional about the amount of money she owned; that when 
he went to visit Mrs. Thompson at the Fairfax, she gave 
him instructions about the preparation of a will; that he 
discussed with her the provisions of her will dated 

61 October 1933; that she discussed these provisions 
intelligently and seemed to know what she wanted 

done with the various articles that she had; that the infor- 
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niation concerning the disposition of the property known 
as Massachusetts Avenue Park was conveyed to him by 
Mrs. Wena Thompson; that she went over the prior will 
and cut out several provisions, one of which was a bequest 
of Two Hundred Fifty Dollars, ($250.00) to Fannie Hawk¬ 
ins, her maid, because she was no longer employed by her; 
that there was also a bequest to Richard, her butler, whom 
she said had died, which she eliminated; that she also dis¬ 
cussed at some length disposition of personal property, 
such as furniture, china and her jewelry; that he never saw 
her at any time when, in his opinion, she was not compe¬ 
tent; that he never saw her at any time when she gave any 
indication of having taken narcotics; that Mr. John Thomp¬ 
son called him on the telephone for the purpose of having 
him prepare a power of attorney which was executed by 
Mrs. Thompson at the Roosevelt Hotel. 

The witness on cross examination stated that he always 
saw the decedent in the afternoon and by appointment. He 
testified that he knew nothing about a cerebral hemmor- 
rhage ten days prior to the time decedent died and on the 
occasions that he saw her during that time he saw no indi¬ 
cation of it. He further stated that he knew nothing about 
narcatic or hypnotic habits of the decedent and never saw 
any indication of it. He never saw her sleepy, groggy, un¬ 
steady on her feet or thick in her speech. 

That then and thereupon the Caveatee submitted the tes¬ 
timony of John W. Thompson, Jr., who testified substan¬ 
tially as follows: 

That he is a son of John W. Thompson, the Caveator 
herein; that his grandmother was Mrs. Wena D. Thomp¬ 
son ; that when he returned from school in 1936, he came 
back to Washington to live and saw his grandmother, Mrs. 
Thompson, at that time; that at the various times he saw 
her, approximately once or twice a week in the Fairfax 
Hotel, Roosevelt Hotel and the Kalorama Road 
62 house, he did not observe anything that would cause 
him to think she was mentally incompetent; that she 
was entirely rational and talked to him about the family 
affairs and other things. 

That then and thereupon the Caveatee submitted the dep¬ 
osition of Elizabeth Noyes Hempstone, who testified sub¬ 
stantially as follows: 
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That she is the first wife of John W. Thompson, the 
Caveator herein; that she knew Mrs. Thompson since 1911; 
that she visited Mrs. Thompson in Gloucester Massachu¬ 
setts about July of 1935, and again in September 1935, in 
Washington, D. C.; that she saw her on about January 15, 
1936 at the Fairfax Hotel on two or three occasions and in 
May 1936; that physically she was feeble but mentally she 
was very alert; that during her visits and conversations 
with her she never observed anything or any act of Mrs. 
Thompson which would lead her to believe that she was ol 
unsound mind or that her mind was impaired or affected in 
any way; that she never saw her under the influence of any 
drug; that in her opinion, based upon her many observa¬ 
tions of Mrs. Thompson, she was capable of making a valid 
deed or will at all times; that from her discussions with 
Mrs. Thompson concerning her will, the bequests or clauses 
therein were what Mrs. Thompson desired. On cross exam¬ 
ination the witness testified that she did not know that Mrs. 
Thompson was addicted to the use of drugs or had any such 
knowledge thereof; that she was divorced from John \Y. 
Thompson in September, 1923. 

That then and thereupon the Caveatee submitted the tes¬ 
timony of witness Charles A. Camalier who testified sub¬ 
stantially as follows: 

That he is a member of the firm of Camalier & Buckley in 
business on Connecticut Avenue; that he knew Mrs. Thomp¬ 
son for about twenty-five years; that during that period 
he saw her three times a year as well as he could remem¬ 
ber; that between December, 1935, and December, 1936, he 
saw her three or four times; that in his opinion during the 
times he saw her there was no question about her compe¬ 
tency and she was perfectly capable. 

That then and thereupon Caveatee submitted the 
63 testimony of Susan F. Miller, who testified substan- 
tiallv as follows: 

That she had been a registered nurse for twenty-eight 
years and had operated a convalescent home at 2005 Kalo- 
rama Road; that at the request of Dr. Birdsall on or about 
November 17, 1936, she went to see Mrs. Thompson and 
made arrangements for her to come to her house; that Mrs. 
Thompson conducted the arrangements; that Mrs. Thomp¬ 
son was at her home from November 17, 1936 until the first 
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of December, 1936, the date she died; that while at the 
home she engaged Mrs. Thompson in conversations; that 
she appeared rational and her conversations seemed to be 
very sensible up until a few days prior to her death; that 
she appeared to be a very strong willed person. Upon 
cross examination the witness testified that Mrs. Thompson 
was an invalid and could not get in and out of bed; that 
the witness did not think Mrs. Thompson was a very ill 
woman; that Mrs. Thompson would discuss with her mat¬ 
ters concerning society in her younger days; that these 
conversations lasted possibly from five to ten minutes when¬ 
ever she came in the room; that Mrs. Thompson took drugs 
at night to make her sleep. 

That then and thereupon the Caveatee submitted the tes¬ 
timony of witness George W. Davis, who testified substan¬ 
tially as follows: 

That he is a carpenter and had worked for Mrs. Thomp¬ 
son from 1910 up to 1935; that he last saw her in Novem¬ 
ber, 1935; that in 1934 he assisted her in the removal of her 
furniture from her house and subsequently in November, 
1935, saw her in the basement of the Thirty-First Street 
house cconcerning the removal of furniture stored therein; 
that in his opinion Mrs. Thompson was capable at all times 
of making a valid will or deed; that he never saw anything 
wrong with her at any time. 

That then and thereupon the Caveatee submitted the tes¬ 
timony of Samuel D. Hecht, who testified substantially as 
follows: 

That he was in the interior decorating and uphol- 
64 stering business and had known Mrs. Thompson 
since 1934; that he had frequent business relations 
with her to the time of her death and engaged her in many 
conversations; that during these periods he had opportu¬ 
nity to observe her mental condition; that she did nothing 
that caused him to have any doubt about her capability of 
making a valid deed or contract. 

That then and thereupon the Caveatee submitted the tes¬ 
timony of William Herbert Plummer, who testified substan¬ 
tially as follows: 

That he is the father of Mrs. Helen Thompson, now de¬ 
ceased, who was the wife of Donald Thompson; that he 
first met Mrs. Wena D. Thompson in the Fall of 1931; that 
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lie frequently visited her and she visited at his home; that 
by reason of his observations of Mrs. Thompson and his 
contact with her, it was his opinion that Mrs. Thompson 
was most intelligent and was perfectly competent to exe¬ 
cute a legal deed or will. On cross examination the wit¬ 
ness testified that Mrs. Thompson had never discussed Don¬ 
ald's affairs with him and that she had never told him any¬ 
thing about Donald’s bills; that he was called upon to pay 
quite a few of Donald’s bills in Florida. 

That then and thereupon the Caveatee submitted the tes- 
timonv of Curran J. de Brueler, who testified substantially 
as follows: 

That he is the son of Mr. and Mrs. George de Brueler who 
testified in this case for the Caveator and is the nephew of 
Mrs. Wena D. Thompson; that he had known Mrs. Thomp¬ 
son since 1921; that during his absence from the City in 
1933 he was in correspondence with her several times; that 
the provision in the will bequeathing the books to him was 
in accordance with conversations had with the decedent 
when he was a small boy; that when he returned to the City 
in 1936, he visited Mrs. Thompson at the Mayflower Hotel 
and engaged her in conversations; that she stated that it 
was her intent to draw her will so as to give her son Donald 
an amount equaly to what her other two sons had in the 
various properties in which she was interested; that dur¬ 
ing these conversations she was entirely rational and 
Go normal. Upon cross examination the witness testi¬ 
fied that Mrs. Thompson did not tell him of the por¬ 
tion of the property Donald had already received. 

That then and thereupon the Caveatee submitted the tes¬ 
timony of William Maurice Hoffman, Jr., who testified sub¬ 
stantially as follows: 

That he is a member of the Bar of the District of Colum¬ 
bia ; that from 1930 to 1933 he was employed in the office of 
Mr. John Lewis Smith; that in 1933 he visited Mrs. Thomp¬ 
son for the purpose of drawing a will for her and to discuss 
with her the terms of the will she wanted to prepare. Wit¬ 
ness was thereupon shown a paper writing which he iden¬ 
tified as a will and testament of Mrs. Wena de Brueler 
Thompson dated October 19,1933, and the same was offered 
and received in evidence. The witness further testified that 
the said provisions of the will were the result of the state- 
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ments of Mrs. Thompson’s intentions, made at that time, 
which he took down in shorthand; that both prior to the 
execution of the will and on the date it was executed, there 
was nothing- in her manner or conversations which would 
indicate that she was not in every way mentally qualified to 
execute a valid deed or contract; that he never saw any evi¬ 
dence of her having taken narcotics of any kind. Upon 
cross examination the witness testified that Mrs. Thompson 
came to the office of Mr. John Lewis Smith for the purpose 
of executing the said paper writing- on October 19, 1933. 

That then and thereupon, the Caveatee submitted the tes¬ 
timony of Phillip F. Taylor, who testified substantially as 
follows: 

That he is a jeweler and has been engaged in his pro¬ 
fession since June, 1919 in the employ of Galt Bros & Co.; 
that he knew Mrs. Thompson for approximately fifteen 
years; that during this period of time he sold her various 
articles of jewelry; that Mrs. Thompson purchased a string 
of pearls from him which was bought over a period of 
years; that during the occasions on which he saw Mrs. 

Thompson he had no reason to think otherwise than 
66 that she was a normal human being or that she acted 
in any irregular way at all. Upon cross examina¬ 
tion the witness testified that from 1919 to May or June, 
1936, he had seen the decedent about fifteen or twenty times 
in a business way concerning her jewelry. 

That then and thereupon the Caveatee submitted the 
testimony of George C. Warner, Jr., who testified substan¬ 
tially as follows: 

That he is a lawyer and has been a member of the Bar 
for ten or twelve years; that he is the attorney for Ross 
Thompson and his wife, Doris Thompson; that he was in 
the office of Mr. John Lewis Smith on March 8, 1935, when 
a certain trust agreement was executed; that subsequently 
he, his clients and Mrs. Wena Thompson went to the Riggs 
Bank for the purpose of completing the transfer of the 
securities from the bank to George H. Lamar, the new 
trustee; that they spent two or three hours before the trans¬ 
action was completed; that he subsequently saw Mrs. 
Thompson several times; that at no time during these in¬ 
terviews did he see anything in the conduct or conversa¬ 
tions of Mrs. Wena Thompson that would indicate that she 
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was not mentally competent or that she was addicted to a 
narcotic habit; that subsequently lie saw Mrs. Thompson 
in the elevator at the Fairfax Hotel where Mrs. Thompson 
remembered him and spoke to him by name. Upon cross 
examination the witness testified that he only saw Mrs. 
Thompson four or five times during her lifetime; that the 
trust agreement was signed by all of the parties in interest 
and that his conversations were with Mr. Smith in connec¬ 
tion therewith. Upon cross examination the witness tes¬ 
tified that on behalf of his client, Mr. Ross Thompson, he 
had been prepared to file a Caveat to the will; that he had 
pressed his claim until a settlement was made with him 
on behalf of his client. Upon re-direct examination the wit¬ 
ness testified that he had not made any investigation of 
the charges of undue influence on the part of Donald or 
that Mrs. Thompson was addicted to the use of narcotics 
but had taken the word of his clients for the same; that 
the fact that his client Ross Thompson had paid 
07 Seven Thousand Five Hundred Dollars, ($7,500.00) 
on the house which Mrs. Thompson had agreed to 
return had partly entered into the basis of the settlement. 

That then and thereupon the Caveatee submitted the 
testimony of Minnie A. Doll, who testified substantially 
as follows: 

That she is in the millinery business and first met Mrs. 
Wena Thompson in 1904; that during this entire period she 
sold her millinery; that she saw her approximately three 
or four times a year; that on these occasions she would 
engage Mrs. Thompson in conversations; that in 1935 and 
1936 she had occasion to observe Mrs. Thompson so as to 
form an opinion as to her mental capacity; that she felt that 
she was mentally competent; that she never saw any indi¬ 
cation of her being addicted to the use of drugs. Upon 
cross examination the witness testified that she had never 
seen any one who used the drugs enumerated; that she only 
saw Mrs. Thompson on one occasion outside of her shop at 
her home. 

That then and thereupon the Caveatee submitted the 
testimony of George A. Roberts who testified substantially 
as follows: 

That he is a florist; that he first met Mrs. Thompson in 
1922; that he had seen her at intervals from 1922 to May, 
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1936; that she often stopped by the store and he would 

have frequent conversations with her on an average of eight 

to ten times a year; that he at no time saw anything in her 

conduct that would lead him to believe that she was anv- 

* 

thing but normal in any way or that she was addicted to the 
use of drugs. 

That then and thereupon the Caveatec submitted the 
testimony of Edward Owen O’Hare who testified substan¬ 
tially as follows: 

That he is a foot specialist; that he knew Mrs. Thomp¬ 
son for about twenty-five years; that he treated her about 
once a month during the last three years of her life; that 
he saw her at the Fairfax Apartments and at Stonelcigh 
Court; that his conversations with her were usually about 
daily topics; that at no time during the period of time 
that he saw her did she give any indication of having 
68 been addicted to the use of drugs; that during the 
entire period she appeared to be capable of execut¬ 
ing a valid deed or contract. j 

That then and thereupon the Caveatec submitted the tes¬ 
timony of May R. Clark who testified substantially as fol¬ 
lows : j 

That she is a hairdresser; that she knew Mrs. Thompson 
for more than thirty years; that during that period of time j 
she would dress her hair approximately two or three times j 
a week; that after she moved from her Thirty-First Street ! 
House she saw her at her various apartments; that on these 
occasions she would spend approximately an hour with her 
and would engage her in general conversations; that she 
was well versed in current events; that during this period 
of time there was nothing about her mental attitude or j 
conversation which would lead her to believe that she was 
mentally incompetent; that her conversations were always 
rational and she seemed to know what she was doing; that , 
she never saw her under the influence of any drugs; that in 
her opinion she was capable of making a valid will or deed. J 
That then and thereupon the Caveatec submitted the tes¬ 
timony of the said Caveatec, Donald R. Thompson, who tes- j 
titled substantially as follows: 

That he is the youngest son of Mrs. "VVena D. Thompson; j 
that his father died in 1923; that his mother had several 
serious operations; that his brother, John W. Thompson, i 
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was appointed his guardian in 1917; that upon his becom¬ 
ing of age, John W. Thompson acted as his trustee; that 
from 1931 until the Fall of 1934, he and his wife lived with 
his mother at the Thirty-First Street house; that he removed 
to Florida during the early part of March, 1935, where he 
remained until the latter part of February, 1936: that he 
discussed the question of making a will with his mother on 
onlv one occasion and that was in connection with certain 
china which was to be selected; that upon his return from 
Florida he saw his mother frequently at the Fairfax Apart¬ 
ments, Stoneleigh Court and also at the Mayflower; that 
on several occasions he relieved the maid at the Mayflower 
and stayed with his mother all night; that on the oc- 
69 casions of his visits after lie returned from Florida, 
he did not notice any change in his mother’s mental 
condition; that in his opinion his mother always spoke very 

clearlv and stated definitclv at all times what she wanted to 

• • 

do; that he never saw her use narcotics, but did know that 
under the direction of her physician she used certain hyp¬ 
notics ; Upon cross examination, the witness testified that 
he had originally received an equal share of the Massa¬ 
chusetts Avenue property with his brothers Ross and John, 
before he became of age; that he did not know what his 
interest was in the property thereafter; that he never knew 
that he had an interest in the syndicate which owned the 
property; that lie had received a large sum of money from 
time to time and understood that his interest had been in¬ 
vested: that he had received from time to time various sums 
of money from his mother: that there had been some family 
discussions about his mother taking narcotics and hyp¬ 
notics; that he had shared equally with his brothers in the 
distribution of the personal property of his grandfather. 

That then and thereupon Counsel for the Cavoatce made 
the statement to the Court that when Dr. Birdsall was put 
on by Counsel for the Caveator as part of their case, he was 
permitted to cross examine him for the period mentioned in 
the death certificate and that the Doctor was now being 
recalled for further examination by the Cavoatce. 

That then and thereupon the Cavoatce submitted the los 
timouy of Dr. Gregg C. Birdsall. who testified substantially 
as follows: 
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That in his treatment of Mrs. Thompson he prescribed 
hypnotics for the purpose of putting her to sleep or to re¬ 
lieve her pain. 

That thereupon Counsel for the Caveator objected to the 
testimony of Dr. Birdsall on the ground that the same was 
privileged. John Lewis Smith, executor of the last will and 
testament of the decedent, announced that he waived the 
privilege in accordance with the provision of the 
70 Code. The Court thereupon, over the objection and 
exception noted by the Caveator, permitted Dr. 
Birdsall to continue his testimony as follows: that in his 
opinion after the effect of the medicine which was given 
Mrs. Thompson had worn off, in his opinion she was com¬ 
petent to make a valid deed or contract and timt at any 
lime when she was not actually under the iulluence of any 
drug, in his opinion she was competent to make a will; that 
on or about the first of December, 1935, lie gave Mrs. 
Thompson a certificate to the effect that she was mentally 
competent to make a will; that Mrs. Thompson had told 
him that certain threats had been made to her by her son 
John. 

I*pon cross examination the witness testified that lie had 
treated Mrs. Thompson since 1923: thal Dr. Sappington 
had also examined her at intervals; that from 1923 to 1930 
when he look the case, she was taking morphine and vero¬ 
nal habitually; that he did his best to get her off of it. The 
witness stated that the patient was taking five grains of 
morphine daily. However, that in 1933 she was not taking 
morphine but that he had gotten her away from the habit. 
Subsequent to 1933. the witness discussed with the cavea¬ 
tor the fact that the decedent was obtaining morphine from 
some source, lie further stated that by his prescription 
.she was taking daily two veronal tablets of seven and one- 
half grains each, two plieiiodorn tablets of three grains 
each, two sedormid tablets of four grains each or approxi¬ 
mately twenty-eight or twenty-nine grains in one dose. 
1 * 1)011 cross examination the witness further stated that 
when the decedent was under the influence of hypnotics or 
narcotics she was incapable of making a valid deed or con- 


That then and thereupon the following occurred 
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“Q. Do you know whether Dr. Sappington had the same 
experience with her/ 

“Mr. Smith. I object to what Dr. Sappington had. Mr. 
Leahy had him under subpoena in this case and would not 
call him. 

71 “Mr. Leahy. I am no inn - to call him in rebuttal 

if you will let him come. 

“Mr. Smith. I will let him come. 

“Mr. Leahv. All right. We mav net the same informa- 
tion out of this witness that I want out of Dr. Sappington. 

“The Court. If it calls for hearsay it is objectionable. 

“Mr. Leahy. I do not know. T am noinn to ask him. 

That then and thereupon the witness continued by testi¬ 
fy inn that Mrs. Thompson had told him that Dr. Sapping- 
ton had given her morphine; that after 1935 to the witness' 
knowledge she had no morphine; that he frequently talked 
with Mr. John Thompson about whether Mrs. Thompson 
was nettiipn morphine and concerning his mother's condi¬ 
tion; that after 1933 the witness did not recall that the sub¬ 
ject of morphine was mentioned; that the other drugs given 
her to put her to sleep were substitutes for the morphine; 
that Fannie was Mrs. Thompson's maid during practically 
the entire period lie attended her; that when Mrs. Thomp¬ 
son was under the influence of these druns she was not able 
to make a deed or contract, but that she had built up a tol¬ 
erance for them and in a remarkably short time she was 
from under the influence of it; that to the witness' recol¬ 
lection it was approximately around Thanksgiving of 1935 
that the certificate which he mentioned was made by him. 

That then and thereupon the Oaveatee submitted the tes¬ 
timony of John Lewis Smith, who testified as follows; 

That he is a member of the Bar; that he had known Mrs. 
Thompson for at least twenty-five years; that he had rep¬ 
resented a number of members of the Thompson family; 
that beginning in 1932 Mrs. Thompson consulted him fre¬ 
quently about her legal affairs; that the agreement dated 
March S, 1935, was drawn up as a result of negotiations had 
with John AV. Thompson; that this agreement was executed 
by all of the parties in his office; that Mrs. Thompson had 
discussed with him on many occasions the provisions of 
her will which was executed on October 19, 1933. 
72 That then and thereupon Counsel for the Caveator 
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„ objected upon the ground that the* testimony was priv¬ 

ileged. The Court ruled that the Hxecutor may waive 
the privilege and an exception was taken to the said ruling. 
- That thereafter Mrs. Tliompson had discussed the making 

of a new will on a number of occasions; that in July ITT), 
in accordance with his instructions, Mr. Climan of bis office 
went up Jo see her about the preparation of her will; that 
during this period he saw her at the Farnsboro Apart¬ 
ments and at the Stoneleigh Courts quite often but did not 
» see her at tin* Mayflower or Roosevelt Hotels; that various 

matters were discussed particularly concerning her bills 
that she wanted paid; that from Ids observations of Mrs. 
' Thompson during this entire period of time it was his opin¬ 

ion that she was entirely competent and that there was 
never any time that she was not competent to make a valid 
* deed or contract. 

There was no objection made by Counsel for the Cavea¬ 
tor to the witness expressing his opinion. Upon cross ex¬ 
amination the witness testified concerning the various in¬ 
terests which were created in the Massachusetts Avenue 
property, the deed in trust of the Riggs National Rank and 
the trust agreement of March S, ITT), in connection with all 
of which the witness testified he had participated in their 
preparation; that for a period of time lie had represented 
Mr. John \V. Thompson and other members of the family. 

That then and thereupon the Caveatee submitted the 
testimony of Mrs. Medora A. Stouffer, who testified sub¬ 
stantially as follows: 

•« That she is the mother of Mrs. Catherine S. Thompson, 

the wife of John AY. Thompson, the Caveator herein; that 
she knew Mrs. AYena I). Thompson for over fifteen years; 
that she last saw Airs. Thompson at the Roosevelt Hotel, a 
short time before she died; that she frequently visited Airs. 
Thompson at the Thirty-First Street house; that she had 
,» spent a month in the home of Airs. Thompson in 1927; that 
she quite frequently would drop in unexpectedly on Airs. 
Thompson at the Stoneleigh Court apartment and the Fair¬ 
fax Hotel: that in her opinion Airs. Tliompson was 
73 mentally sound and at all times was capable of exe¬ 
cuting- a valid will or contract. Upon cross exami- 
r nation the witness testified that Airs. Thompson’s son, Don¬ 

ald, seemed to be the only one who showed her attention; 
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that she said that Donald was spending a lot of money; that 
Mrs. Thompson had given her various articles and had sent 
her daughter and herself on a trip to see her son graduate 
from school; that on some occasions Mrs. Thompson called 
and asked her to come over to see her and knew when she 
was coming; that at several times she talked about her 
childhood and marriage. 

That then and thereupon the Caveatee submitted the tes¬ 
timony of Dr. Louis Storrow Greene, who testified substan- 
tiallv as follows: 

That he has been a physician in the District of Columbia 
specializing in diseases of the eye for approximately forty- 
one years; that he knew Mrs. Wena D. Thompson during 
her lifetime for about thirty years; that he had treated her 
husband. 

That thereupon Counsel for the Caveator entered his 
objection to all of Dr. Greene’s testimony as being privi¬ 
leged; that John Lewis Smith, the Executor having waived 
the privilege, the Court admitted the testimony and the 
Caveator duly noted his exception to this ruling. The wit¬ 
ness further testified that he treated Mrs. Thompson for 
glasses, and for inflammation of the lids; that in 1935 he saw 
Mrs. Thompson on October 21, November 5, 19, and 25 and 
December 2 and 16; that on these occasions he treated her 
for an inflammation of the mucous membrane of the eye; 
that during her visits with him he engaged her in various 
types of subjects of conversation including discussion of po¬ 
litical life which ordinarily were stated in the morning’s 
paper; that he never noticed anything about her mental 
condition or appearance which would lead him to believe 
that she was anything but of sound mind; that her conver¬ 
sations were rational; that he never saw anything in her 
condition which would lead him to believe that she was 
partaking of narcotics or hypnotics; that her pupils were 
never dilated or contracted; that having seen her in 1935 
on the dates mentioned, it was the witness’ opinion 
74 that Mrs. Thompson was capable of making a valid 
will or contract between December 2 and December 
16th. Upon cross examination the witness testified that his 
practice was limited to diseases of the eyes and he does 
nothing else; that Mrs. Thompson never mentioned her 
family to him; that when he saw Mrs. Thompson she was 
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free from any symptoms which would indicate that she had 
taken any drug's; that this could only be determined 
through a pupillary reaction; that his opinion that Mrs. 
Thompson was sane and normal was based upon observa¬ 
tions he had made when he saw her in his office. 

And the Caveator then and thereupon called as a wit¬ 
ness in rebuttal on behalf of the Caveator, Dr. Ernest F. 
Sappington, who testified upon questioning by Counsel for 
the Caveator, substantially as follows: 

That he has been a practicing physician in the City of 
Washington, District of Columbia, for thirty-two years; 
that he knew Mrs. Wena 1). Thompson in her lifetime and 
attended her from 1925 at intervals up until 1932 or 1933; 
that he attended her during the time Dr. Birdsall was also 
her physician; that it was necessary for him to prescribe 
narcotics; that he gave her hypodermic injections of mor¬ 
phine, from one-fourth to one-half grain at a dose; that she 
asked him to increase the doses but he never gave her more 
than one-half grain at a time; that during 1927 it was neces¬ 
sary for him to increase the dosage; that he would give her 
one or two tablets that she might have them during the 
night. 

That thereupon Counsel for the respective parties ap¬ 
proached the bench and out of the hearing of the Jury, 
counsel for the Caveator informed the Court that he pro¬ 
posed to have this witness testify that in 1927 he wrote a 
letter to the Internal Revenue Bureau in which the Doctor 
virtually asked permission to prescribe more drugs than 
he would ordinarily prescribe because she was requiring 
more of the narcotics at that time. Upon objection by the 
Caveatee to this testimony, the Court held that the testi¬ 
mony of this witness should be limited to his treat- 
75 ment, what he did and perhaps conversations, but 
not include what he did for his own protection, and 
sustained the objection. To this ruling the Caveator duly 
noted an exception. 

That the last time the witness saw Mrs. Thompson was 
September 12, 1935, at her home and then on June 23, 1936, 
when she came into the office to have a picture made of 
her leg and foot she had hurt by falling; that when he saw 
her in September 1935, at the Fairfax Hotel he treated her 
professionally and she was suffering from artero-degenera- 
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tion, artero-sclerosis, and blood pressure; that her blood 
pressure would run 160 systolic, 80 to 90 diastolic and some¬ 
times her heart would be rapid, sometimes irregular and at 
times there would be puss in her urine. 

Upon cross examination the witness testified that he had 
been under subpoena issued by the Caveator since the day 
the trial started and that he was present at Court while the 
Caveator was putting on his case, but was excused at that 
time. 

The Caveator thereupon introduced other testimony in 
rebuttal and rested. The Caveatee also rested. 

Thereupon the Caveator submitted two instructions 
which were granted without exception. The said instruc¬ 
tions were as follows: 

I 

“You are instructed as a matter of law that testatrix in 
order to be capable of executing a valid will must possess 
memory and mind enough to know the property that she 
owns and wishes to dispose of. She must have sufficient 
mind and memory to comprehend generally the nature and 
extent of the property which constitutes her estate and to 
know the objects of her bounty. If from a preponderance 
of the evidence you believe that Wena 1). Thompson, the 
testatrix herein, was incapable of intelligently understand¬ 
ing the nature and extent of the property which constituted 
her estate and to recall the natural objects of her bounty, 
then your answer to question two must be “no." 

76 II 

“You are further instructed as a matter of law that the 
provisions of tin* will is a circumstance t<> be eonsidered 
with other facts and circumstances and may, <>f itself, be 
evidence tending to show the incapacity of the testatrix to 
make a disposition of her estate with judgment and under¬ 
standing and with a full appreciation of her estate and the 
natural objects of her bounty." 

Thereupon the Uaveatee submitted the following instruc¬ 
tions among others which were granted over the objection 
and exception of Caveator and read to the jury by tin* 
Court. 
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III 

“The jury are instructed that in determining the question 
of testamentary capacity, that is, whether the testatrix, 
Wena D. Thompson, was of sound and disposing mind 
capable of making a valid will or deed, you must direct 
your inquiry to the 13th day of December, 1935, the precise 
time of the execution of the will. The jury are further in¬ 
structed that in eases like this, courts have been liberal in 
admitting testimony as to the mental and physical condi¬ 
tion of the testatrix both before and after the time of the 
execution of the will; but such testimony is admitted only 
for the purpose of enlightening your minds so that you may 
have the environment of her life, and be able to concentrate 
your judgment upon the said critical moment, and to say 
in that light whether at the precise time of making the will, 
Wena 1). Thompson was of sound or unsound mind and 
capable or incapable of executing a valid deed or contract: 
and further if you should find that she was of sound mind 
at that particular time and thus capable of executing a valid 
deed or contract on December, 13, 1935, then it is a matter 
of indifference what may have been her condition at any 
other time.” 

V 

“The jury are instructed that the question of the 
77 mental capacity of an aged or feeble person to dis¬ 
pose of her property is not whether or not the powers 
of her mind were impaired, or whether or not she had ordi¬ 
nary capacity to do business, but the question is whether 
or nol she had any, the smallest, capacity to understand 
what she was doing, and to determine intelligently whether 
or not she would do it. Old age, eccentricity, partial im¬ 
pairment of mental faculties, delusion or lapses of memory 
not affecting the immediate transaction, are not sufficient 
basis for setting aside a will if tin* testatrix possesses sulli- 
cient mental capacity to comprehend the nature of the 
t ransaction. ” 

VI 

“The jury are instructed that the right lo make a will 
disposing of property in accordance with one's desires, even 
to gratify partialities, prejudices, or whims, is among 1 lie 
most prized privileges secured by the law. The law per- 
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mits eacli individual to make a will according to the im¬ 
pulses of his or her own judgment, provided always that 
such an individual be at the time of executing or acknowl¬ 
edging the will, of sound and disposing mind and capable 
of executing a valid deed or contract; and the expressed 
intentions of the said testatrix in this case should not be 
thwarted without clear reason therefor.” 

VII 

“The jury are instructed that Wen a I). Thompson was 
not required by law to be able at the moment of executing 
this will to carry in her mind the details of her estate or 
to have had at the time actual and complete knowledge of 
the nature and condition of all her property or of its pre¬ 
cise extent and value; nor is it necessary that she should 
be able to specify every part of her property. All the law 
requires is that she should have had a general comprehen¬ 
sion ot her (‘state and of the act in which she was engaged 
and ot the effect of the will slu* was making. It was not nec¬ 
essary that she should have had ability at the time 
7S in question to call to mind all items of her property 
and to appreciate as well as to remember the value 
of each item.” 


VIII 

“The jury are instructed that if they are satisfied that 
Jen-old B. Ullman and Lewis (J. Jackson, the two attest¬ 
ing witnesses to the will in controversy, are disinterested, 
intelligent and truthful, then the testimony of such wit¬ 
nesses, as to the mental condition of Vena I). Thompson 
at the time she executed the will, other things being equal, 
is entitled to more weight than that of witnesses who were 
not present at the time of the execution of the will. Bv the 
expression “other things being equal,*' the Court means 
equally credible, intelligent and disinterested when com¬ 
part'd with the non-attesting witnesses in the case.” 

IX 


“The jury are instructed that there has been propounded 
to Doctor Ladd and Doctor Lind, the physicians and ex¬ 
perts. a question which was designed to elicit from them an 
expression of opinion, and that the said Doctors had never 
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seen Mrs. Wena D. Thompson. This question asked the 
doctors and experts to assume and accept as true the facts 
stated in the question, and upon these assumed facts to ex¬ 
press an opinion. This is known as a hypothetical ques¬ 
tion. The value of their opinions, of course, depend upon 
the truth of the facts thus assumed. Therefore, in consid¬ 
ering the opinions given by these doctors, you must deter¬ 
mine for yourselves whether or not the facts embodied in 
the question submitted to them are true and have been 
proven. If you find that any of the facts embodied in such 
question are not true, or have not been proven, then the 
weight to be given to the opinions based on such assumed 
facts is weakened by so much, at least, as such facts are not 
true or have not been proven, and if you find that none of 
the material facts set forth in such question were established 
by the evidence, then you may disregard the opinions as 


worthless. 

79 The Court thereupon charged the jury as follows: 

The Court (Letts, F. D.). “Gentlemen of the jury, 
it is either admitted in the pleadings or stands without dis¬ 
pute in the evidence that the paper writing which 1 hold in 
my hand and which has been received in evidence, bearing 
the date of December 13, 1935, was filed in this court and 
duly admitted to probate as the last will and testament of 
Wena 1). Thompson, this on ihe 30th day of December, 1930, 
and that John Lewis Smith was duly appointed executor 
and has qualified as executor as required by law. 

Perhaps at this point I should say something about 
these proceedings and indicate who the parties are in the 
eyes of the law. You have heard the word “caveat”. You 
have heard the words, “caveator” and “caveatee.” These 
words are adopted from the Latin, hut for the purpose of 
this case it will be sufficient for me to say that the Congress, 
by due enactment, has provided for proceedings of this 
kind and has specified that the contest of a will may be in- 
-titnted either before or after it has been probated. In this 
case the contest was begun after the will had been admitted 
to probate in this court, but within the time permitted by 
the statute. 

The caveator is one who objects or opposes the probate 
of a will or opposes its reception by the court as the last will 
and testatmcnt of the person whose will it purports to be. 
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The statute provides that the caveator who so opposes or 
contests the will may do so by filing in court a petition in 
which he sets up his interest and in which lie states the 
“‘round upon which he opposes the paper writing which has 
been presented or received as the last will and testament 
of the, as in this case, testatrix. 

In this case Mr. John \V. Thompson is the caveator. He 
has filed a petition as repaired by the statute and contests 
the validity of this paper writing which has been received 
in evidence as the last will and testament of Wena I). 


Thompson. 

SO In his petition he avers that this paper writing is 

not the last will and testament of \\ ena 1). Thomp¬ 
son. lie further avers that Wena 1). Thompson was not, at 
the time of making and subscribing the paper writing- in evi¬ 
dence, of sound mind and of sound memory, and says that 
she was not in any respect capable of making the will. He 
further says in his petition that the making and subscrib¬ 
ing of the will by Wena D. Thompson was procured by cer¬ 
tain species of fraud, which collectively may be referred to 
as undue influence. 

He asks that the Court frame issues to be submitted to a 
jury, this being tin* procedure prescribed by statute. 

The Court has framed such issues, which I shall bring to 


your attention in a moment. 

Bv his answer. John Lewis Smith, who is the executor and 
who is charged with the duty of defending this paper writ¬ 
ing as the last will and testament of Wena D. Thompson, 
denies that Wena l>. Thompson was of unsound mind and 
incapable of making a valid will at the time this paper writ¬ 
ing was made and executed. He further denies that the 
paper writing was procured by the undue influence by any 


person or any persons. 

He avers that Wena 1). Thompson was of sound and dis¬ 
posing mind and memory at tin* time of the making and ex¬ 
ecuting of the paper writing, and avers that such paper 
writing was freely and voluntarily made by Wena D. 
Thompson and was executed by her as her last will and 
testament, and says that the making and subscribing of 
such paper writing by Wena H. Thompson were not in any 
manner procured by undue influence by any person or per¬ 


sons. 
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Such are tiie issues in this case as made by the pleadings, 
and upon such issues evidence has been received, and from 
such evidence the facts and circumstances, and from that 
alone vou must arrive at vour verdict following these in- 
struetions as to the law of the case. 

81 Perhaps at this point 1 should indicate that we 
have another party represented here. Mr. Christo¬ 
pher Cannon, who sits here and has participated in the trial 
through the cross-examination of certain witnesses, repre¬ 
sents Dora Thompson, an infant legatee named in this paper 
writing and receiving, according to the terms of the paper 
writing a diamond ring. 

The law provides that when a person not of age or other¬ 
wise incompetent to act for himself is a necessary party to 
a proceeding the Court shall appoint a guardian ad litem. 
Such person is usually an attorney, because the words “ad 
litem" distinctly refer to legal service, and the law author¬ 
izes that person to appear in proceedings of this kind in the 
interest of the minor as an incompetent. 

Indeed, the statute requires that he shall be present. The 
reason whv vou have not heard from him in argument is 
that he has advised the Court that he did not wish to pre¬ 
sent orally argument with respect to the interests of the 
infant whom he represents. 

Xow, the statute requires that when a petition is tiled and 
answered, as here, the Court shall frame certain issues to be 
presented to a jury. 

That has been done, and the issues framed by this Court 
are, first, the inquiry: Was the paper writing filed in this 
court, dated December 13, l!)3o. the last will and testament 
of Wona 1). Thompson, deceased.’ 

The second inquiry presented is this: Was the said Weiia 
1). Thompson, at the time of the making and subscribing or 
the acknowledgment by her of the said paper writing, of 
sound and disposing mind and capable of executing a valid 
will 

The third issue presents the inquiry as to whether or not 
the making and the executing of this paper writing was 
procured by undue influence. 

The Court has concluded, and tells you, that no case has 
been made out upon that issue for the determination 
S3 of this jury. The evidence does not support that 
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claim, ami so at the* appropriate time you will Ik* asked 
Jo answer that issue l>y saying “Xo.” 

Tiie burden of proof is upon the caveator, John W. 
Thompson. This means that before you will be warranted 
in setting; aside this will, as he has asked vou to do, lie must 
establish and prove by the evidence—and you must find 
therefrom, and from a preponderance, which is the greater 
weight thereof—the truth of his contention that this paper 
writ ini? was made and subscribed by Wena 1). Thompson at 
a time when she did not have testamentary capacity to make 
a will. 

Vou are told that the answer to the first issue, whether 
or not this paper writ ini? was the last will and testament of 
Wena J). Thompson, will depend upon your determination 
of the issue as to testamentary capacity. 

Vou are told, as a matter of law, that the formalities of 
the law have been observed. The will has been witnessed 
and it is in otherwise proper form. Therefore, your an¬ 
swer to the first inquiry must necessarily be in accord with 
your findings on the second, which is that of lack of testa¬ 
mentary capacity. 

If the caveator has, by a preponderance of the evidence, 
sustained his contention that she lacked or did not have tes¬ 
tamentary capacity at tin* time she made and executed this 
will, then you will answer the first and the second inquiries 
here in the negative. 

On tin* other hand, if he has failed to prove his contention 
in that regard by a preponderance of the evidence, then 
you must answer the first and* the second inquiries in the 
affirmative. 

At this point I should like to read certain prayers which 
have been asked for by the parties in this case and which 
have been granted by the Court. 

Vou are told that no one of these prayers which I shall 
read to you states the whole of the law of the case. 
S.’» Kach prayer considered separately states the law in¬ 
sofar as it goes in the same sense as if tin* Court had 
given it without request, but they must be read together 
and must be considered conjunctively with all that the 
Court says in the charge to the jury. The law of the case 
is found in a comprehensive understanding of the law as 
stated bv the Court throughout the charge. 
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This prayer was offered by the plaintiff: “You are in¬ 
structed, as a matter of law, that testatrix, in order to be 
capable of executing- a valid will, must possess memory and 
mind enough to know the property that she owns and wishes 
to dispose of. She must have sufficient mind and memory 
to comprehend generally the nature and extent of the prop¬ 
erty which constitutes her estate and to know the objects 
of her bounty. If from a preponderance of tlie evidence 
you believe that Wen a I). Thompson, the testatrix herein, 
was incapable of intelligently understanding the nature 
and extent of the property which constituted her estate and 
to recall the natural objects of her bounty, then your an¬ 
swer to Question Xo. 2 must be ‘No.’ ” 

Plaintiff's Prayer Xo. 2 : “You are further instructed, 
as a matter of law, that in considering the mental capacity 
of the testatrix the provisions of the will is a circumstance 
to be considered with other facts and circumstances and 
may of itself be evidence tending to show the incapacity of 
the testatrix to make a disposition of her estate with judg¬ 
ment and understanding and with full appreciation of her 
estate and the natural objects of her bounty.” 

Cavea tee's Prayer Xo. 1: “The jury are instructed that 
upon all the evidence in the case their verdict should be 
for the caveatees"— 


Mr. Reilly (interposing). That was denied. 

The Court. .Just put that out of your mind, gentlemen, 
because that is the beginning of one which I did not allow. 

Caveatee’s Prayer Xo. 2 : “The jury are in- 
structed that there is a legal presumption in this case 
that Wena I). Thompson, the testatrix, was mentally 
competent to make a valid will on December 13, 1935; that 
for this reason and because the caveator raises the issue of 


incompetence, the burden rests upon him to establish and 
prove by a preponderance of the evidence that she was not 
of sound and disposing mind and was not capable of exe¬ 
cuting a valid deed or contract on said date.’’ 

Caveatee’s Prayer Xo. 3: “The jury are instructed that 
in determining the question of testamentary capacity—that 
is, whether the testatrix Wena D. Thompson, was of sound 
and disposing mind capable of making a valid will or deed 
—von must direct vour inquire to the 13th dav of Decern- 
her, 1935, the precise time of the execution of the will. The 
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jury are further instructed that in cases like this courts 
have been liberal in admitting testimony as to the mental 
and physical condition of the testatrix both before and after 
the time of the execution of the will, but such testimony 
is admitted only for the purpose of enlightening your minds 
so that you may have the environment of her life and be 
able to concentrate your judgment upon the said critical 
moment and to say in that light whether at the precise time 
of making the will Wena D. Thompson was of sound or un¬ 
sound mind and capable or incapable of executing a valid 
deed or contract, and, further, if you find that she was of 
sound mind at that particular time and thus capable of exe¬ 
cuting a valid deed or contract on December 13, 1935, then 
it is a matter of indifference what may have been her con¬ 
dition at any other time.” 

Caveatee’s Prayer No. 4: “The jury are instructed 
that to make a valid will it is not necessary that the testa¬ 
trix should be endowed with a high order of intellect or 
even an intellect measuring up to the ordinary standards of 
mankind. Nor is it necessary to the making of a 
85 valid will that she should have a perfect memory or 
that her mind should be wholly unimpaired by age, 
sickness, or other infirmities. If she possesses memory 
and mind enough to know in a general way what property 
she owns and desires to dispose of and the person or per¬ 
sons to whom she intends to give it and the manner in 
which she wishes it applied by such person and generally 
fully understands her purposes and the business she is en¬ 
gaged in, in so disposing of her property, and, further, if 
she understands and knows the natural objects of her 
bounty, she is, in contemplation of law, of sound and dis¬ 
posing mind.” 

Caveatee’s Prayer No. 5; “The jury are instructed that 
the question of the mental capacity of an aged or feeble 
person to dispose of her property is not whether or not the 
powers of her mind were impaired or whether or not she 
had ordinary capacity to do business, but the question is 
whether or not she had any, the smallest capacity to under¬ 
stand what she was doing and to determine intelligently 
whether or not she would do it. Old age, eccentricity, par¬ 
tial impairment of the mental faculties, delusion, or lapses 
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of memory not affecting the immediate transaction are not 
sufficient basis for setting aside a will, if the testatrix pos¬ 
sesses sufficient mental capacity to comprehend the nature 
of the transaction.” 

Caveatee’s Prayer No. 6: “The jury are instructed that 
the right to make a will disposing of property in accordance 
with one’s own desires, even to gratify partialities, preju¬ 
dices, or whims, is among the most prized privileges se¬ 
cured by the law. The law permits each individual to make 
a will according to the impulses of his or her own judg¬ 
ment, providing always that such an individual be, at the 
time of executing or acknowledging the will of sound and 
disposing mind and capable of executing a valid deed or 
contract, and the expressed intentions of the said testatrix 
in this case should not be thwarted without clear reason 
therefor.” 

Caveatee’s Prayer No. 7: “The jury are instructed that 
Wcna D. Thompson was not required by law to be 
86 able, at the moment of executing this will, to carry 
in her mind the details of her estate or to have had 
at the time actual and complete knowledge of the nature 
and condition of all her property or of its precise extent 
and value. Nor is it necessary that she should be able to 
specify every part of her property. All the law requires is 
that she should have had a general comprehension of her 
estate and of the act in which she was engaged and of the 
effect of the will she was making. It was not necessary 
that she should have had ability, at the time in question, to 
call to mind all items of her property and to appreciate, as 
well as to remember, the value of each item.” 

Caveatee’s Prayer No. 8: “The jury are instructed that 
if they are satisfied that Jerrold B. Ullman and Lewis G. 
Jackson, the two attesting witnesses to the will in contro¬ 
versy, are disinterested, intelligent, and truthful, then the 
testimony of such witnesses as to the mental condition of 
Wena D. Thompson at the time she executed the will, other 
things being equal, is entitled to more weight than that of 
witnesses who were not present at the time of the execution 
of the will. By the expression ‘other things being equal,’ 
the Court means equally credible, intelligent, and disinter¬ 
ested when compared with the non-attesting witnesses in 
the case.” 
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Caveatee’s Prayer No. 9: “The jury are instructed that 
there has been propounded to Dr. Ladd and Dr. Lynn, the 
physicians and experts, a question which was designed to 
elicit from them an expression of opinion and that the said 
doctors have never seen Mrs. Wena D. Thompson. This 
question asked the Doctors and experts to assume and ac¬ 
cept as true the facts stated in the question and upon these 
assumed facts to express an opinion. This is known as a 
hypothetical question. The value of their opinions, of 
course, depends upon the truth of the facts thus assumed. 
Therefore, in considering the opinions given by these doc¬ 
tors you must determine for yourselves whether or 
87 not the facts embodied in the question submitted to 
them are true and have been proven. If you find that 
any of the facts embodied in such question are not true or 
have not been proven, then the weight to be given to the 
opinions based on such assumed facts is weakened by so 
much, at least, as such facts are not true, or have not been 
proven, and if you find that none of the material facts set 
forth in such question were established by the evidence, 
then you may disregard the opinion as worthless.” 

Caveatee’s Prayer No. 10: “The jury are instructed 
that if they find that any witness has testified falsely con¬ 
cerning any fact in this case about which he or she could 
not be reasonably mistaken, then you are at liberty to dis¬ 
regard his or her entire testimonv.” 

You had upon the witness stand a large number of wit¬ 
nesses, and you will find that your primary duty will be to 
weigh the testimony of these witnesses. 

Let me say a word to you with respect to that. In this 
jurisdiction we divide the responsibility, in trials of this 
kind, between the Court and the jury. It is for the Court 
to see that the proceedings are orderly, to pass upon ques¬ 
tions relating to the admissibility of evidence, and to advise 
the jury as to the law which rules the case. It is the duty 
of the jury to take the law as given by the Court and apply 
it to the facts of the ease as revealed in the evidence. 

You are the sole judges of the credibility of the witnesses 
and of the weight you will accord the testimony of each of 
them. You should accord to individual witnesses and to 
the testimony given by them that degree of credit and effect 
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which in your honest judgment you think they ought to 
have, taking into consideration, insofar as you are able to 
do so, the manner and appearance of the witness on the 
stand, whether the testimony of that witness be honestly 
and frankly given, the apparent intelligence or lack 
88 of intelligence of the witness, his opportunity. and 
ability to observe the facts that transpired within 
his presence, his ability to remember what at a prior time 
he has observed, and his ability to express accurately and 
to communicate to you through the medium of words that 
which passed within his observation; also what, if any, in¬ 
terest a witness has in the outcome of the case and whether 
on that account he has colored in any way the facts related 
in his testimony, and again whether or not there is capacity 
by any witness of bias, prejudice, or feeling for or against 
any of the parties, and if so, whether or not that has col¬ 
ored the testimony of such witness one way or another. 

This is perhaps repeating in a way what has already been 
said, but you are told that if any witness has knowingly or 
willingly testified falsely as to any fact or facts material to 
the issue on trial, you may reject all or any part of the 
testimony of this witness. That rule of law, however, does 
not prevent you from giving weight to such parts of the 
testimony of such witness as you may find to be trustworthy 
and reliable. Thus, you may find that parts of the testi¬ 
mony of the witness are supported or corroborated by other 
evidence in the case which you may believe to be true, and 
this even though you may find other parts of such testi- 
monv to be untrue. 

What I have now said may be summed up by repeating 
what I said at the beginning of this particular subject: 
that it is your exclusive duty and within your province 
alone to pass upon the credibility of witnesses who have 
been before you and to weigh the testimony of each of 
them. 

Perhaps I should add just one thought with respect to 
the form and nature of your verdict. As vou know, vour 
verdict must be unanimous. When you go to your jury 
room I suggest that you first choose a foreman. He will be 
your presiding officer. Each member of the jury should 
be accorded full opportunity to express himself on any 
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89 question in the case, to the end that you will come 
to a common understanding in this matter and one 

in which you will do full justice between the contending 
parties. 

So will your verdict be in answer to these inquiries which 
are the issues framed. You will be required to say 
whether or not this is the last will and testament of Wena 
D. Thompson. That inquiry is presented in the first issue. 
As I have indicated, your answer to that will rest upon 
your determination of the second issue. 

That issue is whether or not, at the time of the making 
and the executing of the paper writing, Wena D. Thompson 
was possessed of testamentary capacity. That inquiry will 
be answered “yes”, or “no” according to your finding, 
and the answer to No. 1 will be in harmony with it. 

Gentlemen, do you have any suggestions ? 

Mr. Leahy. No, your Honor. 

Mr. Smith. We have none except as to the answer to 
the third interrogatory. I do not know whether you wanted 
to— 

The Court (interposing). Yes. Well, perhaps I should 
repeat that. 

I think I did say, in the first place, that when you return 
you will be asked to return your verdict as to the third is¬ 
sue upon the direction of the Court and upon the responsi¬ 
bility of the Court. Your answer to that inquiry will be, 
“No.” 

You mav take the case.” 

Thereupon the jury retired and returned with its verdict 
answering issue number one in the affirmative, number two 
in the affirmative and issue number three by the direction 
of the Court in the negative. 

The aforegoing is the substance of all the testimony bear¬ 
ing upon the exceptions herein reserved on behalf of the 
caveator. 

And thereupon, and as all of said exceptions were duly 
noted and allowed as aforesaid and duly entered 

90 upon the minutes of court, before the jury retired to 
consider of its verdict, and because the matters and 

things hereinbefore recited are not matters of record, in 
order to make the same a part of the record herein which 
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is hereby ordered, so that the caveator may have his case 
reviewed on appeal, the caveator by his attorneys, moves 
the court to sign and seal this, his bill of exceptions, to have 
the same force and effect as if each and every one of said 
exceptions had been separately signed and sealed which 
motion is granted by the court; and thereupon the caveator 
tenders this, his bill of exceptions and requests the court 
to sign and seal the same, which is accordingly done, now 
for then this 17th day of May, 1938. 

F. DICKINSON LETTS 

Justice. 

No objections to the above dated bill of exceptions. 

JNO LEWIS SMITH 

ALFRED L. BENNETT 
Attorneys for Caveatee 

We consent to foregoing agreed Bill of Exceptions. 

WILLIAM E. LEAHY 

JAMES F. REILLY 
Attorneys for Caveator 

Endorsed on Back: Filed May 17 1938 Theodore Cogs¬ 
well, Register of Wills, D. C. Clerk of Probate Court 

91 50939 Est. of Wena D. Thompson, deed. Bill of 

Exceptions Filed May 17 1938 Theodore Cogs¬ 
well, Register of Wills, D. C. Clerk of Probate Court Law 
Offices William E. Leahy Shoreham Building Washington, 
D. C. District 0558 District 0559 

Endorsed on Cover: No. 7206. John W. Thompson, 
Appellant, vs. John Lewis Smith, Executor. United States 
Court of Appeals for the District of Columbia Filed Jul 
9-1938 Joseph W. Stewart, Clerk. 
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©totteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
April Term, 1938. 


No. 7206. 

Special Calendar. 


John W. Thompson, Appellant, 

v. 

John Lewis Smith, Executor, Appellee. 

Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF OF APPELLEE. 


APPELLEE’S STATEMENT OF CASE. 

This proceeding was commenced in the Court below 
by the filing of a Petition for Caveat (R. 9) by John 
W. Thompson, appellant herein, on March 27, 1937, to 
the last will and testament of Wena D. Thompson, de¬ 
ceased, dated December 13, 1935. Prior to that time, 
on December 30,1936, the Court ordered that the said 
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last will and testament of Wena D. Thompson, de¬ 
ceased, be admitted to probate and record, and that 
letters testamentary be issued to John Lewis Smith, 
the executor named therein, upon his giving the under¬ 
taking required. (R. 7) Thereafter, on January 4, 
1937, the said executor filed his undertaking (R. 8) and 
letters testamentary were issued to him. (R. 8) On 
February 21, 1938, at the time of the trial upon the 
issues framed in this proceeding, the said John Lewis 
Smith was the executor of said will, the letters testa¬ 
mentary issued to him being unrevoked and in full 
force and effect. 

The issues which were framed (R. 12) and tried be¬ 
fore the Jury were as follows: 

1. Was the paper writing filed in this court 
dated December 13th, 1935, the last will and testa¬ 
ment of Wena D. Thompson, deceased? 

2. Was the said Wena D. Thompson at the time 
of the making and subscribing or the acknowledg¬ 
ment by her of the said paper writing of sound 
and disposing mind and capable of executing a 
valid will? 

3. Was the said paper writing, dated December 
13th, 1935, purporting to be the last will and testa¬ 
ment of Wena D. Thompson, deceased, obtained 
or the execution thereof procured by the fraud, 
coercion, deceit, trickery, falsehood, misrepresen¬ 
tations, undue influence and pretensions of Donald 
D. Thompson or some other person or persons 
unknown ? 

In support of the allegations contained in his Peti¬ 
tion for Caveat, the Caveator introduced the testimony 
of George H. Lamar, who testified concerning the vari¬ 
ous trust agreements entered into between the dece- 
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dent and her sons, under which he acted as trustee; the 
testimony of John W. Thompson, the Caveator; and 
further called as witnesses Fannie Monroe Washing¬ 
ton, who had been the decedent’s maid for a period of 
ten years, to June 19th, 1935; Mary Carter, a maid of 
decedent during the several months prior to the time 
of her death; Charles A. Fuller, a friend of the family; 
Mrs. Rose de Bruler, a sister-in-law of the decedent; 
George R. de Bruler, a brother of decedent; Ross de 
B. Thompson, the second son of decedent; and Doris 
W. Thompson, wife of Ross; all of whom testified, as 
set forth in the Bill of Exceptions (R. 21-37), as to 
their observations of decedent’s physical condition and 
habits. The Caveator did not express his opinion as 
to decedent’s mental capacity, nor did any of these 
witnesses, with the exception of Fannie Washington 
and Rose de Bruler. 

The Caveator also produced as a witness Doctor 
Gregg Curtis Birdsall, who identified the Certificate of 
Death which he filled out and forwarded to the Health 
Officer of the District of Columbia, and who then testi¬ 
fied, without objection being made by the Caveator, 
that decedent suffered from various diseases including 
pneumonia, influenza, chronic bronchitis, neuritis, ar¬ 
thritis, increased blood pressure, and an inflamation 
of the urinary tract; that in 1923 both of decedent’s 
breasts had been amputated (R. 29-31); and that he 
had prescribed certain drugs to her for the purpose of 
relieving her pain and insomnia. 

The Caveator further introduced the testimony of 
two psychiatrists, to whom was put the hypothetical 
question set forth in the record on pages 37 and 42, 
and who offered their opinion that the decedent was 
of unsound mind and unable to execute a valid deed, 
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will or contract when she executed the will in question; 
that they had not seen Mrs. Thompson during her life¬ 
time and that their opinion was based upon the pre¬ 
sumption that all of the facts contained in the hypo¬ 
thetical question were true. 

The Caveatee introduced the testimony of the attest¬ 
ing witnesses to the will, Jackson and Ullman; John 
W. Thompson, Jr., grandson of decedent; Mrs. Eliza¬ 
beth Noyes Hempstone, former wife of the caveator; 
Donald D. Thompson, one of the caveatees and the 
youngest son of decedent; Curran J. de Bruler, a 
nephew of decedent; William Maurice Hoffman, Jr., 
a member of the Bar, who participated in the prepara¬ 
tion of a former will of decedent; George C. Warner, 
Jr., a member of the Bar and attorney for Ross 
Thompson and his wife, Doris; John Lewis Smith, the 
duly appointed and qualified Executor of said will, and 
attorney for a number of members of the Thompson 
family and of decedent during her lifetime; Mrs. M. A. 
Stouffer, mother of Caveator’s wife; Susan F. Miller, 
a registered nurse; William H. Plummer, father of 
deceased wife of Donald D. Thompson; and eight 
trades-people with whom decedent had done business 
over various periods of time, some for more than 
tw’entv-five years, all of whom testified that in their 
opinion Wena D. Thompson w T as capable at all times 
of executing a valid deed or contract. (R. 43-56) 

Thereupon, the Caveatee submitted the further testi¬ 
mony of Dr. Gregg C. Birdsall, who testified over the 
objection of the Caveator, the privilege having been 
w'aived by the Executor, that in his opinion the dece¬ 
dent was capable of making a valid deed or contract 
at any time that she was not under the actual influence 
of any drug; that on or about December 1st, 1935, at 
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will or contract when she executed the will in question; 
that they had not seen Mrs. Thompson during her life¬ 
time and that their opinion was based upon the pre¬ 
sumption that all of the facts contained in the hypo¬ 
thetical question were true. 
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attorney for a number of members of the Thompson 
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deceased wife of Donald D. Thompson; and eight 
trades-people with whom decedent had done business 
over various periods of time, some for more than 
twenty-five years, all of whom testified that in their 
opinion Wena D. Thompson was capable at all times 
of executing a valid deed or contract. (R. 43-56) 

Thereupon, the Caveatee submitted the further testi¬ 
mony of Dr. Gregg C. Birdsall, who testified over the 
objection of the Caveator, the privilege having been 
waived by the Executor, that in his opinion the dece¬ 
dent was capable of making a valid deed or contract 
at any time that she was not under the actual influence 
of any drug; that on or about December 1st, 1935, at 
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decedent’s request, lie gave her a certificate to the ef¬ 
fect that she was mentally competent to make a will, 
because she had told him that certain threats had been 
made to her by her son John, the Caveator herein. (R. 
53) 

In addition, the Caveatee submitted the testimony of 
Dr. Louis Storrow Greene, who testified that he was a 
physician specializing in diseases of the eye; and over 
the objection of the Caveator, the Executor herein hav¬ 
ing waived the privilege, testified that he treated the 
decedent for various conditions of her eyes; and that 
in his opinion the decedent was capable of making a 
valid will or contract between December 2 and Decem¬ 
ber 16, 1935, on which dates he had treated her at his 
office. (R. 56) 

At the close of the caveatee’s case, the Caveator 
called as a witness in rebuttal Dr. Ernest F. Sapping- 
ton, who had been under subpoena issued by the Cave¬ 
ator since the day the trial started (R. 58), and who 
testified concerning the treatment he had administered 
to decedent while he was her physician, and as to her 
physical condition and her blood pressure. 

Upon consideration of all of the testimony and the 
instructions of the Court as set forth in the Record, 
the Jury returned a verdict answering the first and 
second issues, “Yes”, and the third issue, “No”, by 
direction of the Court. 

Based upon the said verdict of the Jury, the Court 
by its order dated March 21, 1938, sustained the will 
of IVena D. Thompson, deceased, dated December 13, 
1935, as her last will and testament (R. 16), from which 
order said Caveator noted his appeal to this Court. 
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ARGUMENT. 

I. 

John Lewis Smith, Executor of the Estate of Wena D. 
Thompson, deceased, being the legal representa¬ 
tive of said decedent, is the proper person under 
the D. C. Code to consent to decedent’s physician 
testifying. 

The Court’s attention is respectfully directed to the 
fact that at the time of the trial of the issues framed in 
this proceeding, John Lewis Smith, the executor named 
in the last will and testament of decedent, had been 
duly appointed as the executor of the said will by or¬ 
der of court dated December 30th, 1936 (R. 7), and 
that he had thereafter qualifed by filing his undertak¬ 
ing in the required penal sum. (R. 8) In other words, 
at the time of trial John Lewis Smith had served as 
executor for a period of more than a year, and his let¬ 
ters testamentary were in full force and effect. 

In approaching the first point of argument set forth 
in appellant’s brief, reference is here made to the pro¬ 
visions of Sec. 1073, D. C. Code (1924)—Title 9, Sec. 
20, D. C. Code (1929), as follows: 

“In the courts of the District of Columbia no phy¬ 
sician or surgeon shall be permitted, without the 
consent of the person afflicted, or of his legal rep¬ 
resentative, to disclose any information, confiden¬ 
tial in its nature, which he shall have acquired in 
attending a patient in a professional capacity and 
which was necessary to enable him to act in that 
capacity, whether such information shall have 
been obtained from the patient or from his family 
or from the person or persons in charge of him; 
Provided , That this section shall not apply to evi¬ 
dence in criminal cases where the accused is 
charged with causing the death of, or inflicting in- 
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juries upon, a human being, and the disclosure 
shall be required in the interests of public jus¬ 
tice.” 

It is submitted that this provision permits a physi¬ 
cian to disclose information, confidential in its nature, 
which he shall have acquired in attending a patient in 
a professional capacity, upon the consent of the per¬ 
son afflicted, or of his legal representative. 

It has been universally held that the phrase “legal 
representative ” primarily and ordinarily means exec¬ 
utors or administrators. This is particularly true 
where the term is used in statutes, especially if the 
phrase is not qualified by the context. 

In the case of Briggs v. Walker, 171 U. S. 466, 43 L. 
Ed. 243, the Court had under consideration the con¬ 
struction of an Act of Congress using the language 
“legal representatives.” The Court said: 

“The primary and ordinary meaning of the words 
‘representatives’, or ‘legal representatives’ or 
‘personal representatives’, when there is nothing 
in the context to control their meaning, is ‘exec¬ 
utors or administrators’, they being the represen¬ 
tatives constituted by the proper court. Re Craw¬ 
ford’s Trust, 2 Drew. 230; Re Wyndham’s Trusts, 
L. R. 1 Eq. 290; 2 Jarman on 'Wills, chap. 29, Sec. 
5 (5th Ed.), 957, 966; Williams on Executors, pt. 3, 
bk. 3, chap. 2, sec. 2(7), (9th Ed.) 992; Cox v. 
Curwen, 118 Mass. 198; Halsey v. Paterson, 37 
N. J. Eq. 445.” 

This view has been followed by this Court in deci¬ 
sions rendered in connection with the statute concern¬ 
ing the action for negligence causing death in the Dis¬ 
trict of Columbia. Section 1302, D. C. Code (1924)— 
Title 21, Sec. 2, D. C. Code (1929), provides: 
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“2. By Whom Suit To Be Brought.—Every such 
action shall be brought by and in the name of the 
personal representative of such deceased person, 
and within one year after the death of the party 
injured.” 

This Court in Ferguson v. R. R. Co., 6 App. D. C. 
525, 534, in construing the language of this provision, 
stated: 

“The right of action is purely statutory, and the 
recovery can only be had by the personal repre¬ 
sentative of the deceased person. The personal 
representative is either the executor or adminis¬ 
trator of the deceased. That is the legal and ac¬ 
cepted definition of those terms; and no other per¬ 
son can maintain the action under the statute.”* 

This interpretation was approved in the case of 
Southern R. R. Co. v. Hawkins, 35 App. D. 0. 313, 323. 

It is therefore clear that in interpreting the 
provisions of said Section 20, Title 9, concerning the 
testimony of physicians as applied to the evidence sub¬ 
mitted by Doctors Birdsall and Greene, the fact 
that John Lewis Smith at the time of this trial was 
the duly appointed and qualified executor and thus 
the legal representative of said decedent would indicate 
that he, and he alone, under the said provision, could 
consent to the disclosure by them of their otherwise 
privileged information, in order that the jury might 
have the full benefit of the same. 

At this point the Court’s attention is respectfully 
called to the fact that Doctor Birdsall was summoned 


*It is to be noted that the words “legal representatives” and “per¬ 
sonal representatives” are used interchangeably. {Briggs v. Walker, 
supra.") 
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as a witness by the Caveator, who first injected his 
testimony in the case; and further, that Doctor Sap- 
pington, who had also been summoned by the Caveator 
and who was in attendance from the first day of the 
trial hereof, was presented as a witness in rebuttal, 
so-called. Reference to the record will disclose that 
Doctor Birdsall, during the caveator’s case in chief 
(R. 29-31), was permitted to testify without objection 
concerning the various diseases from which decedent 
suffered during his attendance upon her, and that he 
further disclosed under questioning the drugs which 
he prescribed for her. Thus, when Doctor Birdsall 
was recalled as a witness during the caveatee’s case, 
the said executor, being the legal representative of de¬ 
cedent and the person designated under the provision 
of the Code section aforesaid, had the right to waive 
the privilege and consent to the continuation of Doc¬ 
tor Birdsall’s testimony concerning decedent’s mental 
competency to make a will. 

This is further strengthened by the fact that the said 
Doctor testified that on or about the first day of De- 
cember, 1935, within two weeks of the execution of the 
will here in question, he gave Mrs. Thompson, at her 
request, a certificate to the effect that she was men¬ 
tally competent to make a will, because she had told 
him that her son John, the Caveator herein, had made 
certain threats to her. (R. 53). It is thus clear that 
the said Executor, as decedent’s legal representative, 
in waiving the privilege simply carried out the desire 
of the decedent, expressed during her lifetime, that 
her physician be permitted to disclose the confidential 
information which he possessed in order to protect her 
good name and memory in just such a situation as 
arose at this trial. 
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The appellant herein apparently relies upon the 
language of this Court in the case of Hutchins v. Hut¬ 
chins , 48 App. D. 0. 495 (1919). An examination of 
the record in that case, which is not altogether covered 
by the report, throws considerable light upon the ques¬ 
tion with which this Court had to deal when the situ¬ 
ation there presented was before it. It is submitted, 
that in the Hutchins case there were three executors 
nominated in the will, but they had not qualified and 
were not duly appointed by order of court at the time 
of trial, for the reason that the caveat was filed before 
the will was admitted to probate. Further, Lee Hut¬ 
chins, who was one of the executors named in that will, 
was the caveator in the case. For these reasons, it is 
submitted that the Court did not have before it the 
question of the waiver of the privilege by the “legal 
representative” of the decedent, and the Court well 
said that they were “not legal representatives within 
the purview of the statute.” The argument used by 
appellant that this case clearly holds that the phrase 
“legal representatives” does not include executors 
and administrators is entirely without foundation. 

In addition, in the Hutchins case an unusual situa¬ 
tion was presented in that the caveator attempted to 
introduce medical testimony, to which the caveatees 
objected. Subsequently during the trial the same ob¬ 
jecting caveatees attempted to introduce medical evi¬ 
dence, and the Court rightfully held that the restric¬ 
tion imposed at the instance of the caveatees became 
the law of the case and that they were estopped from 
urging this question. 

However, the outstanding distinction between the 
Hutchins case and the case at bar is that the three ex¬ 
ecutors in that case were not duly appointed by the 
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Court, but had merely been nominated in the will; that 
only one of them attempted to waive the privilege and 
he, of course, was not the “legal representative” of 
the testator within the purview of the statute. 

This situation is likewise true of the two other cases 
arising in this jurisdiction and cited by the appellant. 
In the case of Stafford v. American Security <0 Trust 
Co., 60 App. D. C. 3S0, there was no question whatso¬ 
ever raised as to the waiver of the privilege by the “le¬ 
gal representative.” The case rather turned on the 
question of tender of the proposed testimony and, fur¬ 
ther, whether the facts upon which a conclusion or 
opinion of a physician is based are within or without 
the limits of the statute, is for the Court’s determina¬ 
tion. 

Likewise, in the case of Labofish v. Berman, 60 App. 
1). C. 398, the Court apparently follows the theory of 
Hutchins v. Hutchins, supra, in not permitting the phy¬ 
sician to testify, although it recognizes the exception 
stated in the statute whereby the consent may be given 
by the patient or his legal representative. As in the 
two preceding cases arising in this jurisdiction, Labo- 
fisli, the executor nominated in the will, had not quali¬ 
fied in order to constitute him the “legal representa¬ 
tive” within the purview of the statute. 

Appellant in his brief makes mention of a one-time 
section of the New York Code, to-wit, Section 834. 
This section, it can be seen, rigidly provided that the 
phvsician should not be allowed to disclose anv infor- 
mation which he acquired in attending the patient in a 
professional capacity. It will be noted that no excep¬ 
tion of any kind was therein provided. Thus the opin¬ 
ion of the Court in the case of West over v. Aetna Life 
Insurance Company, 1885, 99 N. Y. 56, 1 X. E. 104, 
52 Am. Rep. 1, 3-4, cited by appellant, can have no ap- 
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plicability to the question here involved, nor will it. 
shed any light upon the subject. As a matter of fact, 
the Court in that case stated: 

“Thus there does not seem to be left any room for 
construction. The sections are absolute and un¬ 
qualified.” 

To the same effect are Lodcr v. Wlidpley, 111 X. Y. 
239, and Reinhan v. Dennin , 103 X. Y. 573, also cited 
by appellant. 

It is significant that the Xew York Civil Practice 
Act which later amended the statute by substituting 
Sections 352 and 354 as set out in appellant's brief, 
made provision for a waiver by the personal represen¬ 
tatives of the deceased patient, and then followed this 
statement with a provision which permits in addition 
thereto an executor or administrator, the surviving 
husband, widow, or any heir at law or any of the next 
of kin, of such deceased, or any other party in interest, 
to waive the privilege in the event the validity of the 
last will and testament is in question. 

As a matter of fact, this more recent statute illus¬ 
trates the modern trend of legislation in protecting the 
memory of decedents from unwarranted attacks. 

Appellant in his brief attempts to make much of the 
fact that public policy would seem to prevent the dis¬ 
closure of information within the knowledge of the 
physician, and further states that “the secrets of the 
sick room should remain inviolate.” Bearing in mind 
the fact that the Caveator herein is a son of the dece¬ 
dent who endeavored during the trial to produce testi¬ 
mony as to his mother’s failing physical and mental 
condition, and the fact that he has attempted to brand 
her as a narcotic addict because of the fact that she 
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took certain drugs prescribed by her physician to al¬ 
leviate her pain, it does not appear that public policy 
would operate to deny her good name and memory 
ihc very protection of which she had attempted to avail 
herself during her lifetime. 

With further reference to this line of reasoning, it 
is deemed advisable at this point to call the Court’s 
attention to a few of the numerous decisions bearing 
on this subject, and which constitute the great weight 
of authority. 

The cases of Grieve v. Howard, 54 Utah 225,180 Pae. 
423 (1019), and Schornick v. Schornick, Ariz., 220 Pac. 
397, 31 A. L. R. 159 (1923), thoroughly cover this sub¬ 
ject and review all of the leading authorities on the 
question. 

In the Utah case, plaintiff, as special administrator 
of decedent’s estate, brought an action to set aside a 
deed made by his intestate to defendant, on the ground 
that deceased at the time of execution of the deed was 
81 years old, feeble in mind and body, was not of dis¬ 
posing mind and had been unduly influenced. Objection 
by defendant was made to testimony of decedent’s at- 
1ending physician under Comp. Laws Utah 1907, Sec. 
3414, sulxl. 4 (Comp. Laws 1917, Sec. 7124), which 
reads as follows: 

“(4) A physician or surgeon cannot, without the 
consent of his patient, be examined in a civil ac¬ 
tion as to any information acquired in attending 
the patient which was necessary to enable him to 
prescribe or act for the patient.” 

The Court then framed the question in the case to 
be: 

“Can the personal representative of a deceased 
person, under the statute above quoted, waive the 
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privilege conferred by the statute, and demand 
that the physician who attended the deceased prior 
to his death be permitted to testify concerning in¬ 
formation acquired necessary to enable him to 
prescribe or act for the patient?” 

After an exceedingly able and comprehensive review 
of the leading authorities on the question “in the light 
of authority in other jurisdictions in the country”, the 
Court reached the conclusion that, 

“In view of the state of the law as we find it, and 
our own convictions of what is most reasonable 
and just, we are of the opinion that under our 
statute, the personal representative of a deceased 
person has the same right to waive the privilege 
given by statute, after the death of the patient, as 
the patient would have had if living. Some of the 
cases cited above go still further, and hold that 
even the heirs or devisees of the deceased may 
waive the privilege, especially where there is no 
personal representative. * * * We feel com¬ 

pelled, therefore, to hold that the plaintiff, as the 
personal representative of the deceased, charged 
with the duty of protecting her estate, had the 
right to waive the privilege granted by the statute, 
and that the attending physician, under the cir¬ 
cumstances of this case, was a competent witness, 
and should have been permitted to answer the 
questions.” 

This case overrules specifically an earlier decision in 
the case of Re Van Alstine, (1903), 26 Utah 193, 72 
Pac. 942. 

In the Sell or nick case it was sought to be shown by 
the testimony of an attending physician what narcotics 
were administered to the patient, and that their effect 
upon the disease from which decedent was suffering 
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was to render him mentally incompetent. This testi¬ 
mony, upon objection, had been excluded as privileged. 
The Court said: 

“The particular statute invoked by defendant, 
while ditiering somewhat in phraseology from the 
statutes of other states on the subject of privileged 
communications, is substantially the same in mean¬ 
ing and effect. It is as follows: ‘A physician or 
surgeon cannot be examined, without the consent 
of iiis patient, as to any communication made by 
his patient with reference to any physical or sup¬ 
posed physical disease or any knowledge obtained 
by personal examination of such patient; pro¬ 
vided, that if a person offer himself as a witness 
and voluntarily testify with reference to such com¬ 
munications, that is to be deemed a consent to the 
examination of such physician or attorney. (Civ. 
('ode 1913, subd. 6, par. 1677).’ ” 

In construing the above-quoted statute the Court 
says: 

“Since the protection of the statute is not abso¬ 
lute, but may be waived by the patient, it cannot 
be said to be a rule of evidence founded in public 
policy. The lawmaker has seen no harm or injury 
to the public or public good in leaving it optional 
with the patient as to whether his physician should 
be permitted to testify as to what he has learned 
professionally, and consequently has confided to 
the patient entire freedom to waive the privilege 
if he sees fit. The privilege, then, is one concern¬ 
ing, first, the patient in his lifetime, and, second, 
his good name and estate after his death, and if 
the rule be limited to waivers for the protection 
of his memory and estate, we can see no good rea¬ 
son why it may not be exercised by the personal 
representative and the heirs at law—the one as 
well as the other. It may be taken for granted 
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that the patient will not waive the privilege when 
the testimony of his physician would be damaging 
to his property interests, or when it has a ten¬ 
dency to disgrace and humiliate him or expose 
him to public hatred and shame. And likewise it 
may be assumed the heirs at law and personal rep¬ 
resentatives would, for personal, if no other, rea¬ 
sons, be actuated by the same motives.” 

This case also ably reviews the law on the subject 
and cites all leading authorities on this question, in¬ 
cluding the following quotation from Wigmore on Eri¬ 
ff ence: 


“Wigmore, in his splendid work on Evidence, vol. 
•1, par. 2391, says: ‘It is incongruous to hold that 
the person who manages the litigation of the de¬ 
ceased's property interests has no power to waive 
rules of evidence for the purpose of advancing 
those interests. The power of an heir may also 
be conceded, if we remember that the heir, first, 
is at least equally interested in preserving the 
ancestor’s reputation, and. secondly, has an equal 
moral claim to protect the deceased's property 
rights from unwarranted diminution. . . . Ex¬ 
cept in two or three jurisdictions, it is usually 
agreed that the deceased’s representative (and 
probably also the heir) may waive the privilege.” 

The Utah case, supra, also cites the above section of 
'Wigmore, and both the Utah case and the Arizona case 
cite the leading case of Olson v. Court of Honor, 100 
Minn. 117,110 N. W. 374, 8 L. K. A. (XS) 521. In that 
case the testimony of an attending physician was of¬ 
fered to show that decedent was under treatment for 
insanity at the time of her death, and defendant ob¬ 
jected on the ground that it was privileged. The Court 
made the following statement, in what we submit is 
an exceedingly well-reasoned opinion: 
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“There was sufficient evidence, if competent, to 
sustain a finding by the jury that she was under 
treatment for insanity at the time of her death. 
Her attending physician was called as a witness 
and testified to that effect. But the evidence was 
received over the objection of the defendant that 
the testimony of the physician was prohibited by 
Gen. Stat. 1894, Par. 5662, subd. 4, which provides 
that ‘a regular physician or surgeon cannot, with¬ 
out the consent of his patient, be examined in a 
civil action, as to any information acquired in at¬ 
tending the patient, which was necessary to enable 
him to prescribe or act for the patient.’ See Rev. 
Laws 1905, par. 4660, subd. 4. if this objection 
was well taken, the evidence was not competent. 
It is manifest that the purpose of the statute is to 
protect the patient, and not his adversary; for the 
evidence may be received with the consent of the 
patient. Does this privilege become absolute, on 
the death of the patient, or may those who repre¬ 
sent him or claim an interest under him after 
death waive the privilege for the protection of 
such interest? This is an important question; for 
if they cannot waive the privilege given by the 
statute, and their adversary may invoke it to sup¬ 
press the truth and defeat the enforcement of 
rights the deceased provided for them in his life¬ 
time, then the statute mav be made an instrument 
for cheating justice. If such be the proper con¬ 
struction of the statute, then, if an executor or 
legatee presents a will for probate, which is con¬ 
tested on the ground that the testator was of un¬ 
sound mind when the will was made, the executor 
or legatee may not, if the contestant objects, call 
the physician who was attending the testator at 
the time to testify as to his knowledge of the pa¬ 
tient’s mental condition, acquired in attending 
him. Nor could the personal representatives of a 
party, in an action to recover damages on account 
of the death of his intestate by the alleged negli- 
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"once of the defendant, call the physician who at¬ 
tended the intestate after his injury to testify as 
to the nature of the injuries and the cause of 
death, if such information was acquired in attond- 
iii" him. ' * * The host, and perhaps the only, 
evidence to prove that tin* deceased was under 
treatment for insanity at tin* time of her death is 
the testimony of the physician. Yet, if tin* statute 
is to he construed as the defendant claims, thou 
the plaintiffs, who are assert ill" a ri"ht under the 
deceased which she provided for them in her life- 
limi'. may not waive the privilege; hut the defen¬ 
dant may invoke it to defeat the enforcement of 
their ri"ht. It cannot be that such is the proper 
construction of the statute, for it is unreasonable 
and unjust." 


ruder the statute of Iowa providiti" that no physi- 
in should he allowed, in "iviii" testimony, to disclose 
:v confidential communication properly intrusted to 
m in his professional capacity and necessary to <*n- 
>!e him to discharge the functions of his office, lull 
a! such prohibition should not apply to ea-es “where 
e party in whose favor the same are made waives fhe 
"his conferred," the lead in," case in that jurisdiction, 
,////•'/. / v. lintel,,-r. (1S<4). !H lov.n 4*Jo. .”>!> X. W. 
ates as follows: 


“Whih* t la* a u! horil ies a re not in on 1 i re ha riuouy, 
we think ihe better rule is that the prohibition of 
the statute may he waived, eilher by the testator, 
or. after his death, hv those who stand for him. 
and in this ease by the executor, 'idle executor 


ea!led those iihvsieiaiis • 
ill" Is* has waived the 
urohibiti'i" lliem from e 


s witnesses, and by so do- 
pro visions of the statute 
iviii" evidence acquired in 


i ierfo ru in nee 


untie 


III sllcll cases, the statute proleetili" one 
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during liis lifetime from the disclosure of confi¬ 
dential communications hardly requires that con¬ 
struction, in case of his death, which will prevent 
the accomplishment of the policy of the law in up¬ 
holding his testamentary disposition of his prop¬ 
erty, and deprive the court, and parties interested 
in maintaining the will, of evidence which must 
often he of the most satisfactory character. We 
discover no good reason why the privileges of the 
statute may not he waived by those whose interest 
it is to maintain the integrity of the will, thus ef¬ 
fectuating’ the wishes of its maker." 

The weight of authority, under the statutes of most 
of the slates, is that the right of waiver is not limited 
to the patient himself, hut after his death extends to 
those who may properly he regarded as standing in his 
place or representing him. And this is true even in 
ilie case of statutory provisions which make no men- 
iou of waiver, hut are in terms of absolute prohibition 
of disclosure of information obtained hy physicians in 
professional capacily. Ii is respectfully submitted 
that under the pertinent provision of the Districi of 
('olumhia statute, unless Ihe phrase “or Ids legal rep¬ 
resentative" is mere surplusage and of no meaning 
• .'hatsoever, ii must mean that tin* executor or admiu- 
ralor has the right to waive the privilege and permit 
the attending physician to testify. 



The Court’s instruction to the jury as requested in 
Caveatee’s Prayer Number Eight is a correct state¬ 
ment of the law as applied to this case. 

Tlu* appellant, in Point II of his brief, takes the po¬ 
sition that the Court erred in instructing the .Jury as 
requested in Caveatee’s eighth prayer. This prayer is 
as follows (R. 67): 

“The jury are instructed that if they are satis¬ 
fied that Jerrold B. Ulhnan and Lewis (i. Jackson, 
the two attesting witnesses to the will in contro¬ 
versy. are disinterested, intelligent, and truthful, 
then the testimony of such witnesses as to the 
mental condition of Wena 1). Thompson at the 
time she executed tile will, other things being 
equal, is entitled to more weight than that of wit¬ 
nesses who were not present at the time of tin* 
execution of tin* will. By the expression ‘other 
things being equal," the Court means equally cred¬ 
ible, intelligent, and disinterested when compared 
with the non-attesting witnesses in the case.*’ 

The language used in this prayer instructs tin* jury 
that if they find that tin* attesting witnesses to the will 
are disinterested, intelligent and truthful then their 
testimony as to the mental condition of the testatrix 
at the time she e.recnted the mil, other things being 
equal, is entitled to more weight than that of witnesses 
who were not present “at the time of the execution of 
the will." The court then explained what it means by 
the expression “other things being equal." In oilier 
words, it is entirely clear that the language used re¬ 
stricts the weight to be given to their testimony to the 
precise time of the actual execution of the will. 
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!n addition, it permits the jury to give more weight 
to the testimony of the attesting witnesses than to that 
of witnesses who were not present at that particular 
time, if the jury are satisfied that such testimony is 
entitled to be given greater weight. 

Appellant's argument is therefore fallacious when lie 
states that the vice of the prayer is that is instructs the 
jury to give more weight to the testimony of the at¬ 
testing witnesses than to the testimony of other wit¬ 
nesses who did not attest the will but who had known 
decedent over a long period of time. 

The basis of the prayer, as stated by appellant, was 
the language used by this Court in the case of Itohin- 
soii v. Duvall, 27 App. I). C. 535. It is to be noted that 
die Court had before it, among other matters, the di¬ 
rect question here involved, and stated that in its opin¬ 
ion the court below “committed no error in refusing 
the eleventh prayer of the caveator, which stated that 
the opinion of a subscribing witness to a will is of no 
more weight than the testimony of an equally credible 
and intelligent witness.” It is clear that the Court re¬ 
fused the negative prayer of the caveator in that case 
because it recognized the two classes of witnesses, 
subscribing and non subscribing. In distinguishing 
between tin* two, the Court pointed out that al¬ 
though some non-subscribing witnesses may have 
suflicienl knowledge to make their opinions as to testa¬ 
mentary capacity admissible, such witnesses “lack tin* 
opportunity given to the subscribing witnesses to form 
an opinion of tin* testator's capacity at the moment 
trio a hr c.rrcntcfl his will." In support of this state¬ 
ment of the law the Court cites the Iierr/i Will Case. 
!>5 Md. 5! 14. 4!) Atl. 401: Tmnisheml v. Townshend . 7 
(fill 27: and Williams v. L< e. 47 Md. 325. 
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The facts stated in the case of Robinson v. Durall. 
supra . with particular reference to the attesting wit¬ 
nesses. were that after the attorney hail finished re¬ 
writing the will the testator said that he wanted to 
execute it, and thereupon the attorney's ‘‘three assis¬ 
tants witnessed the will." It is further related that 
“George, Sinclair and Schuldt, the witnesses to the 
will, two of whom were acquainted with the testator, 
testified concerning' the testator’s visits and the execu¬ 
tion of the will, and also to his sobriety on that occa¬ 
sion and to the soundness of his mind then and at all 
times, to the extent of their knowledge." (Sec pages 
o40 and o41 of said report). These facts are stated in 
order that this Court might compare them with the 
testimony given bv Jackson and Cllman. the attesiing 
witnesses in the case at bar. 

The attack upon this prayer in appellant’s brief en¬ 
tirely overlooks the fact that the language is confined 
to “at the time she executed the will’’, and is merely 
based upon one portion of Jackson’s testimony given 
under cross-examination, paraphrased in the Fill of 
Kxceptions. (I?. 44). The particular statement selected 
by appellant is that “he never formed a.n opinion at 
all n> to whether she was of sound or unsound mind 
and never had any occasion to think of it and never 
had any business dealing's other than those pertaining,' 
to the hotel.” 

This bare statement should be read in tin* light of 
all of the other testimony given by this attesting wit¬ 
ness. He testified that he was employed by the Fair¬ 
fax Hotel, where the decedent lived for approximately 
two years, from 19MJ to 1 }).*»”), and that he saw and 
talked to her on numerous occasions when she came to 
the desk for mail and messages; that the thought of 
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mental incompetency never entered his mind because 
she gave no indication that would make the witness 
think she did not have the necessary mental capacity 
to execute a valid deed or contract; that he saw no in¬ 
dication that she was addicted to the use of narcotics. 
He specifically stated that at the interview when she 
executed the will, she conversed rat tonally and intellr 
yently. Therefore, when appellant stresses one state¬ 
ment in Jackson's testimony to the effect that he never 
formed an opinion as to whether she was of sound or 
unsound mind, this expression must be understood to 
mean that he never had any occasion to doubt that she 
possessed the requisite mental capacity, because in his 
contacts with her she gave him no reason to think 
otherwise. And when Jackson makes the statement 
that she talked rat tonally anti int all lye ally al the hit Cr¬ 
ete tv tchen she executed the trill, it becomes clear that 
he did in fact comply with the requirements laid down 
in the Uoblnsott ease and informed himself of the tes¬ 
tatrix's capacity before he attested her will. 

In Vaye on Wills, Sec. (5!)(i, page 11(50, it is stated: 

“It is settled by the almost unanimous weight of 
authority that the subscribing witnesses to a will 
may give their opinion as to the sanity or insanity 
of the testator without any reference to their 
means of determining his mental capacity, or their 
ability to judge of his capacity with the means at 
their disposal (citing many cases). They need not 
make a special examination of the testator; or 
even be acquainted with him, if the circumstances 
attending the execution of the will call their atten¬ 
tion to his mental condition.” 

Appellant in his brief admits that the other attest¬ 
ing witness, Tliman, knew decedent much better than 
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did the witness Jackson, by reason of his more fre¬ 
quent contacts and discussions with her concerning the 
provisions which she desired to include in her will. 
However, this does not alter the fact that holh attest¬ 
ing witnesses, by being; present at the precise time of 
the execution of the will, were in a position to observe 
the testatrix, and the jury were entitled to give their 
testimony more weight than the evidence given by 
those who, though more intimately acquainted with de¬ 
cedent during her lifetime, were not present and nat¬ 
urally did not have the same opportunity to observe 
the testatrix at that particular time. 

An analysis of the authorities cited by appellant dis¬ 
closes that none of these cases have any applicability 
to the question of whether or not Caveatee’s eighth 
prayer was erroneous. 

Pape on Wills. Section (5(54. at page lOhT, cited by 
appellant, states that the evidence of a subscribing wit¬ 
ness is of no greater weight than that of other persons 
"harnip equal opportimit p to L'limc /In taels (italics 
ours). Furthermore, the appellant quotes the lan¬ 
guage* that “the evidence of a subscribing witness with 
reference to facts other than those of e.reciitinn is not 
entitled to greater weight than evidence <>f other wit¬ 
nesses" (italics ours). We have no dispute with these 
statements of the law, but here again we reiterate that, 
in examining prayer eight, we are concerned only with 
the time of the execution of the will. It is to be noted 
that the author has used the statement “having equal 
opportunity to know the facts." The eighth prayer 
expressly recognizes the distinction drawn between 
those witnesses who were present and had equal oppor¬ 
tunity to know the facts, as opposed to those who were 
not present at the time of execution of the will, and 
therefore it is in line with the weight of authority. 





In each of the cases cited by appellant, the attesting 
witnesses attempted to repudiate their own actions and 
took positions inconsistent with the attestation clause 
which they had signed. This is true in Kuehne v. Mol¬ 
och, 2S(> 111. 120, as disclosed by the statement of that 
case in appellant's brief. 

In the case of Burney v. Torrey, 100 Ala. 157, the 
subscribing witness to the will, called by proponents to 
prove the will, testified that the testator at the time of 
execution “seemed more like a child", and that in his 
opinion testator grew weaker, mentally, from time to 
time. 

In the case of Schofield v. Thomas, 2*>(i Ill. 417, both 
attesting witnesses testified that testatrix could not see 
them when she signed and that she did not ask them 
to sign as witnesses or explain that it was her last will. 

To the same effect, is the case of Valentine v. Second 
’Id ft! is I Church, 20M 111. 71, where* the attesting wit¬ 
nesses testified that the will was not signed when they 
subscribed their names as witnesses. 

In Orser v. Orser. 24 X. Y. 51, one attesting witness 
was dead and the other testified upon the trial that the 
will was not signed, nor the signature thereto acknowl¬ 
edged, in his presence, and that it was not declared by 
flic testator to be his will. 

Tn Ahott v. Abaft. 41 Mich. 540, one of the witnesses 
was uncertain as to whether the testator signed in his 
presence. The Court stated that “if tin* foryetfulness 
<>r falsehood of the subscribing witness can invalidate 
a will, it would be easy in many cases to use such arti¬ 
fices or corruption as would render the best will nuga¬ 
tory" (italics ours). The Court predicated its opin¬ 
ion upon the fact that the test of truthfulness should 
be applied equally to attesting witnesses. 
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In In Re Dayton’s Will, 177 N. 0. 494, the Court 
stated in referring to the examination of the will in 
question: “but its validity does not depend solely upon 
the testimony of those witnesses. If their memory fail, 
so that they forget their attestation, or they be so 
wanting in integrity as willfully to deny it, the will 
ought not to be lost but its due execution and attesta¬ 
tion should be found on other credible evidence.” 

In Oliver v. Oliver, 340 Ill. 445, the case turned on 
whether or not the subscribing witnesses were to be 
regarded as more truthful than other witnesses merely 
because they were subscribing witnesses. 

In the case of Appeal of Crandall et at., 63 Conn. 
365, the court stated: 

“In the eye of the law, all witnesses of equal in¬ 
telligence, and with equal means of knowledge , are 
equally credible. Had there been three other wit¬ 
nesses present, and their attention had been called 
to the condition of the testator, precisely as was 
that of the attesting witnesses, we know not why 
their testimony would not have been entitled to the 
same consideration on the question of capacity 
and of undue influence” (Italics ours). 

This court clearly distinguishes between those wit- 
nesses present at the precise time of the execution of 
the will and those not in attendance at that time, and 
is consistent in every detail with the language em¬ 
ployed in Caveatee’s eighth prayer. 

In Higginbotham v. Higginbotham, 106 Ala. 314, the 
Court properly refused the prayer because it invaded 
the province of the jury by including the question of 
undue influence. 

In Zimmerlis’ Estate, 29S Pac. 326; In Re O’Connor, 
105 Neb. 88; and Baird v. Shaffer et al., 101 Kan. 585, 
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the wills in question were attacked on the ground that 
the signatures were forgeries, and the testimony of the 
subscribing witnesses that the decedent had signed the 
will was the point in controversy. It is clear that the 
factual situations presented in these cases are entirely 
different from those in the case at bar, and there is no 
dispute with the holdings in those eases that the jury 
is to weigh equally all of the testimony. 

These cases are of no assistance whatever when the 
jury is called upon to consider the mental capacity of 
a testator at the time the will was executed. 

In considering Caveatee’s eighth prayer, the entire 
charge of the Court should be examined. The Court 
in its general charge instructed the jury that “each 
prayer considered separately states the law insofar as 
it goes in the same sense as if the Court had given it 
without request, but they must be read together and 
must be considered conjunctively with all that the 
Court says in the charge to the jury. The law of the 
case is found in a comprehensive understanding of the 
law as stated by the Court throughout the charge.’’ 
(R. 64). Particular attention is called to Caveatee’s 
Prayer Number Three, which should be considered 
conjunctively with Prayer Number Eight which is un¬ 
der attack. In Prayer Number Three (R. 65), the jury 
were instructed to direct their inquiry to the 13th day 
of December, 1935, “the precise time of the execution 
of the will.” 

In addition, the Court stated to the jury (R. 69): 

“What I have now said may be summed up by re¬ 
peating what I said at the beginning of this par¬ 
ticular subject; that it is your exclusive duty and 
within your province alone to pass upon the credi¬ 
bility of witnesses who have been before you and 
to weigh the testimony of each of them.” 
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Caveatee’s Prayer Number Eight, as given by the 
Court, instructs the jury to (1) satisfy themselves as 
to the testimony of Jackson and Ullman with relation 
to interest, intelligence and truthfulness; (2) confine 
their testimony as to the mental condition of the testa¬ 
trix to the time she executed the will; and (3) permits 
the jury to give more weight to their testimony than 
to that of witnesses not present at the execution of the 
will, other things being equal. It is respectfully sub¬ 
mitted that this constitutes a fair, accurate and rea¬ 
sonable statement of the law in view of all of the au¬ 
thorities on this question. 

III. 

Caveatee’s fifth prayer was a correct statement of the 
law, and could not confuse the jury. 

Appellant urges that Caveatee’s fifth prayer de¬ 
stroys the effect of Caveator’s prayer number one, 
which was also granted. However, no attempt has 
been made by appellant to specifically indicate or point 
out in what manner this is done, or how the effect of 
his prayer is thereby destroyed. 

Caveator’s prayer number one is taken from the lan¬ 
guage used by the Court in Lewis v. American Security 
& Trust Co., 53 App. D. C. 260, citing with approval 
the holding of the court in Barbour v. Moore, 4 App. 
D. C. 535. 

On the other hand, Caveatee’s prayer number five is 
taken from the language used by the Court in the case 
of Gibson v. Collins, 55 App. D. C. 262. Notwithstand¬ 
ing the fact that the latter case involved a proceeding 
to set aside a deed, the question of mental capacity was 
before the court, and the language used in defining the 
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capacity of an aged person to dispose of his property 
is excellently stated and has been universally followed 
in our courts. 

A comparison of Caveator’s prayer number one and 
Caveatee’s prayer number five cannot be said to result 
in confusion or misunderstanding. As a matter of 
fact, these two prayers clarify each other and do not 
in any wise limit the language used. 

Here again the attention of the court is called to the 
general charge given by the Court below, and the very 
full and complete instructions given to the jury, in¬ 
cluding the language heretofore set forth that the 
prayers “must be read together and must be consid¬ 
ered conjunctively with all that the court says in the 
charge to the jury. The law of the case is found in a 
comprehensive understanding of the law as stated by 
the court throughout the charge.” (R. 64). 

In the case of District of'Columbia v. Haller, 4 App. 
D. C. 405, 415, the court said: 

“But all the instructions must be taken together, 
those for the defendant with those for the plain¬ 
tiff; and if all the instructions so construed, in 
connection with the general charge to the jury, 
have the effect to place the case fully and fairly 
before the jury for their consideration, without 
tendency of misleading them, there can be no just 
ground for complaint.” 

This has always been the law in our courts, which 
have followed the doctrine that instructions must be 
considered as a whole, and if, as a whole, they state the 
law correctly, there is no reversible error, although a 
part of the instructions considered alone may be er¬ 
roneous. Turner v. American Security <£ Trust Co., 
29 App. D. C. 460, affirmed (1909) 29 S. Ct. 420, 213 


30 


U. S. 257, 53 L. Ed. 788. AppeH^STdoes not contend 
that either Caveator’s prayer number one or Cave- 
atee’s prayer number five are erroneous in whole or in 
part. 


CONCLUSION. 

It is respectfully submitted that for the reasons 
hereinbefore set forth, the judgment of the lower court 
should be affirmed. 


Respectfully submitted, 

John Lewis Smith, Jr., 
Alfred L. Bennett, 

Attorneys for Appellee. 




